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SELECTION OF LEADING CASES 


LAW OF CONTRACTS AND TORTS. 


— — 


ASHBY 
mr. 
WHITE ET ALTOS. 


[ Reported in I Sm, LC, 231; 2 Lord Raymond, 938 ; 
3 ID ; 820.) 


The following is the judgment of Hout, Cuter Justice in 
this case.' 

The single question in this case is, whether, if a free burgess 
of a corporation, who has an undoubted right to give his vote in 
the election of a burgess to serve in parliament, be refused and 
hindered to give it by the officer, an action on the case will lie 
against such oflicer ? 

I am of opinion that judgment ought to be given in this case 
for the plaintiff. My brothers differ from me in opinion ; and they 
all differ from one another in the reasons of their opinion ; bat 
notwithstanding their opinion, I think the plaintiff ought to recover 
and that this action is well maintainable, and ought to lie. I will 
consider their reasons. My brother Gould thinks no action will le 
against the defendant, because, as he says, he is a Judge ; my 
brother Powys, indeed, says, he is uo Judge, but quese a Judge; 
but my brother Powell is of opinion, that the defendant neither 
is a Judge, nor anything like a Judge, and that is true : for the 
defendant is only an officer to execute the precept, f.c., only to give 
notice to the electors of the time and place of election, and to 


' Lord Holt’s argument has been more fally aud lucidly set forth by 
himself in a manuscript which was firet published ia 1847, at the request of 
Lord Denman, tnder the title of “The Todementsa of Lord Holt in the case of 
Ashby v. White and in the case of Johu Potey and others.” ‘This manuscript 
probably coutaine a revised form of the judgment prepared for tee in thre 
House of Lords; see 1 Sm. L. C. p. 282, 10th Ed, 
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assemble them together in order to elect, and upon the conclusion 
to cast up the poll, and declare which candidate has the 
majority. rd 

But to proceed, I will do these two things: First, 1 will 
maintain that the plaintiff has a right and privilege to give his 
vote ; Sreond/y, in consequence thereof, that if he be hindered in 
the enjoyment or exercise of that right, the law gives him an 
action against the disturber, and that this is the proper action 
given by the law. 


I did not at first think it would be any difficulty to prove 
that the plaintiff has a right to vote, nor necessary to maintain 
it, but from what my brothers have said in their arguments I 
find it will be necessary to prove it. It is not to be doubted, but 
that the commons of England have a great and considerable 
right in the Government, and a share in the legislative, without 
whom no law passes; but because of their vast numbers this 
right is not exercisable by them in their proper persons, and 
therefore, by the constitution of England, it has been directed 
that it should be exercised by representatives, chosen by and out 
of themselves, who have the whole right of all the commons of 
England vested in them : and this representation is exereised im 
three different qualities, either as knights of shires, citizens of 
cities, or burgesses of boroughs; and these are the persons 
qualified to represent all the commons of England. The election 
of knights belongs to the free holders of the counties, and it is 
an original right vested in and inseparable from the freehold, 
and can no more be severed from their freehold, than the 
freehold itself can be taken away. Before the statute of 5 
Hen. 6,¢. 7, any man that had a freehold, though never so 
small, had a right of voting, but by that statute the mght of 
election is confined to such persons as have lands or tenements 
to the yearly value of forty shillings at least, because, as the 
statute says, of the tumults and disorders which happened at 
elections, by the excessive and outrageous number of electors ; 
but still the right of election is an original right, incident to 
and inseparable from the freehold, As for citizens and burgesses, 
they depend on the same right as the knights of shires, aod 
differ only as to the tenure, but the right and manner of their 
election iz on the same foundation. Now, boroughs are of two 
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sorts : firs, where the electors give their voices by reason of their 
burgership ; or, secondly, by season of their being members of 
the corporation. Littleton in his chapter of tenure in burgage, 
162, Co. Litt. 108b, 109, says: “ Tenure in burgage is, where an 
ancient borough is, of the which the king is lord, of whom the 
tenants hold by certain rent, and it is but a tenure in socage ” ; and 
Sect. 164, he says, “and it is to wit, that the ancient towns, called 
boroughs, be the most ancient towns that be within England and are 
called boroughs, beeause of them come the burgesses to parlia- 
ment.” So that the tenure of burgage is from the antiquity, and 
their tenure in socage is the reason of their estate, and the right 
of election is annexed to their estate. So that it is part of the 
constitution of England, that these boroughs shall elect members 
to serve in parliament whether they be boroughs corporate or not 
corporate; and in that case the right of election is a privilege 
annexed to the burgage land, and is, as I may properly call it, a 
real privilege. But the second sort is, where a corporation 
is created by charter, or by preseription, and the members 
of the corporation, as such, choose burgesses to serve in parlia- 
ment. The first sort have a right of choosing burgesses as a real 
right, but here in this last case it is a personal right, and not a 
real one, and is exercised in such a manner as the charter or 
custom prescribes; and the inheritance of this right, or the right 
of election itself, isin the whole body politic, but the exercise 
and enjoyment of this right is in the particular members. And 
when this right of election ix granted within time of memory, 
it isa franchise that can be given only to a corporation ; as is 
resolved hy all the Judges, against my Lord Hobart, in the case 
Or. Dungannon in Ireland! that if the king grant to the in- 
habitants of Islington to be a free borough, and that the burges- 
: Sone ‘of the same town may elect two burgesses to serve in parlia- 
ment, that * such a grant of such privilege to burgesses not 
incorporated is void, for the inhabitants have not capacity to take 
an inheritance. See Hob. 15. The principal case there was, the 
_ king constituted the town of Dungannon to be a free borough, 
and that’ the inhabitants thereof shall be a body politic and cor- 
_ —porate, consisting of one provost, twelve free burgesses, and 














* 12 Co,, TRAD, 121, 
* * See, Co, Litt, ttn, . 
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alty ; and i in the same name may sue and be sued ; ef quod — 
ipst prefatus prapositus et fiber: burgenses burgi predict ef sne- ; 
cessores sui in perpetnum habeant plenam potestatem et anthoritatem 
eligendi, millends, ef verornauds duos discretas ef tdoneos rivos 4 
ad taserctendum et attendendum in quolibet parliamento, in — 
dicto reguo nestvo Hibernia in posternm tenendos and so proceeds. 
to give them power to treat, and wive voice in parliament, as other . 
burgesses of any other ancient borough, either in Ireland or | 
England, bave used todo. And upon this grant it was adjudged, 
by all the Judges of England, that this power to elect burgesses is * 
au inheritance of which the provost and burgesses were not + 
capable, for that it ought to be vested in the entire corporation, 2" 
riz, provost, burgesses, and commonalty, and that therefore the 
law in this case did vest that privilege in the whole corporation i in 
point of interest, though the execution of it was committed to : 
some persons, members of the same corporation.' As to the | 
manner of election, every borough subsists on its own foundation, 3 
and where this privilege of election is used by particular persone, 
it is a particular right vested in every particular man ; for if we 
consider the matter, it will appear that the particular members * 
and electors, their persons, their estates, aud their liberties are La 
concerned in the laws that are made, and they are represented as =f 
particular persons, and not guafenws a body politic ; therefore, 
when their particular rights and properties are to be bound (whieh 
are much more valuable perhaps than those of the corporation) 
by the act of the representative, he caught to represent the private 
persons. And this is evident from all the writs, which were 
anciently isened for levying the wages of the knights and bar- 
gesses that served in parliament. As 46 Edw. 3, Ae. Part. 
memb, din dorso, For when wages were paid to the members, 
they were not assessed upon the corporation, but upon the com- 
monalty as private persons, as the writ shows, which is indeed 
directed to the sheriff, or to the mayor, ete., yet the command j is 
‘quod de communitate comitatus civitatis rel burgt, habcre, faviat 
mititibna civibue aut burgensibus 10 1. pro ecpensis ants.” But 
now, if the corporation were only to be represented, and not the 
particular members of it, then the corporation only ought to be — | 
at the charge ; but it is plain that the particulor members are at 





' 12 Co, 120, 121; Hob. 14, 15, 
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the charge. — this is no new thing, but agreeable to reason 
and the ra les of law, that a franchise should be vested in the 
‘corporation aggregate, and yet the benelit of it to redound to 

the * lar members, and to be enjoyed by them in their 
‘ivate capacity. As is the case of Maller and Sfanger,' 
Y where the king granted to the mayor and citizens of London, 
quod wulla prisagia sint soluta de vinis civinm et liberorum 
— le Loudow, Se. And there it was resolved, that 
ough. the grant be to the corporation, yet it should not 
zure to the body politic of the city, but to the parti- 
cul "persons of the corporation, who should have the fruit 
at ad | exeention of the grant for their private wines, and it should 
‘not extend to the wines belonging to the body politic; and go is 


7 


5 & pate ma * where the corporation ‘of Derby claim common by 
# ore ent and though the inheritance of the common be in the 

_ body ay polite, yet the particular members enjoy the fruit and 
F meſit of it, and put in their own cattle to feed on the common, 
and | not the cattle belonging to the corporation : but that is not 
ideed our case. But from hence it appears that every man, 
hat is to give his vote on the election of members to serve 
in pa 2 rliament, has a several and a particular right in his private 
Capacity, as a citizen or burgess. And surely it cannot be said 
=" ge this is so inconsiderable a right as to apply that maxim to 
it, cle minimis non cnrat ler, A right that aman has to give his 
ve pote eat the election ofa person to represent. him in parliament, 
re to concur to the making of laws which are to bind his 
Tiber r y and property, is a most transcendent thing, and of an 
hig nature, and the law takes notice of it as such in diverse 
‘stat: kes 5 as | in the statute of 34 .& 35 Hen. 5, c. 13, intituled an 
— making of knights and burgesses within the county and 
city of C hester, where in the preamble itis said that “ whereas 
— the s: id county palatine of Chester, is, and hath been always 
a ¢ rto, exempt, excluded, and separated, out and from the 
* ting’ s court, by reason whereof the said inhabitants have hitherto 
* zu stain ed manifold disherisons, losses, and damages, as well 


1 their lands, goods, and bodies, as in good, civil, and politic 


' Moo,, S32, S33. 
* 1 Saund,, 343, 


the constant experience at this day. So in the ease of Mellor v.. 
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governance and manintenance of the commonwealth of their 
said county. “ec. So that the opinion of the parliament is that — 
the want of this privilege occasions great loss and damage. 
And the same further appears from the 25 Car. 2, ¢. 9, an Act 
to enable the county palatine of Durham to send knights and 
burgesses to serve in parliament which recites, “whereas the 
inhabitants of the county palatine of Durham have not hitherto 
had the liberty and privilege of electing and sending any knights 
and burgesses to the high court of parliament,” &e. The right 
of voting at the election of burgesses is a thing of the highest 
importance, and so great injury to deprive the plaintiff of it. 
These reasons have satistied me to the first point. 


2. If the plaintiff has a right, he must of necessity have a 


means to vindieate and maintain it, and a remedy if he is injared 
in the exercise or enjoyment of it ; and mdeed it is a vain thing 
to imagine a right without a remedy '; for want of right and 
want of remedy are reciprocal. Asif a purchaser of an advow- 
son in feesimple, before any presentment, suffer an usurpation, 
and six months to pass, without bringing his guare fmpedil, 
he * has lost his right to the advowson, bhecauze he has lost his 
quare impedit, which was his only remedy ; for he * could not 
maintain a writ of right of advowson; and though he afterwards 
usurp and die, and the advowson descend to his heir; yet 4 
the heir cannot be remitted, but the advowson is lost for ever 
without recovery. 6 Co. 50. Where a man has but one remedy 
to come at his right, if he loses that, he loses his right. It 
would look very strange, when the commons of England are so 
fond of their right of sending representatives to ,.arliament, that 
it should be in the power of a sheriff or other officer to deprive 
them of that right, and yet that they should have no remedy ; 
it is a thing to be admired at by all mankind. Supposing then 
that the plaintiff had a right of voting, and so it appears on the 
record, and the defendant has excluded him from it, nobody can 
say that the defendant has done well: then he must have done ill, 
for he has deprived the plaintiff of his right; so that the plaintiff 


' D. nee. Co., SSb, 

* See, now, 7 Ann. ¢ 18, 

* Bee H. Bl, 1; Lit. «, S24; Co, Lit, 203 a, 
* See 6 Co,, 68, 
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a ga right to vote, aud the defendant having hindered him 
of i af is an injury to the plaintiff. Where a new Act of 
par ria nent is made for the benefit of the subject, if a man be 
hip ndered _ the enjoyment of it, he shall have an action 
cae ast such person who so obstructed him. How else comes 
3: action to be maintainable by the party on the statute of 2 

ie. 2, de seaudalis magnatum, 12 Co. 134, but ip consequence 
Jaw? For the statute was made for the preservation of the 
pu blic peace, and that is the reason that no writ of etror lies 


Eliz, in a judgment in the King’s Bench on an action de 
vandatis, for it is not included within the words of the 
* ite: for though the statute says, such writ shall lie upon 
: ju dgments in actions on the case, yet it does not extend to that 
a .. , although it be an action on the case, because! it is an 
action of afar higher degree, being founded specially upon a 
state te; Cro. 142. If then, when a statute wives a right, 
a party shall bave an action for the infringement of it, is it 
n not 2 as orcible wher a man has his right b¥ the common law ? 
‘This s right, of voting i isa right in the plaintiff by the common law, 
— * ‘consequently he shall maintain an action for the obstruction 
ah ‘it But there wants not a statute too in this case, for by West. 
eB Edw. 1, &. 5, it is enacted, “ that for as much as elections 
aught ¢ to be free, the king forbids, upon grievous forfeiture, 
tl sat ar iy — man, or other, by power of arms or by malice or 
es, shall disturb to make free election,” 2 Inst. 168, 
And this statute, as my Lord Coke observes, is only 
at —* ent of the common law; and if the parliament 
tt sugh | the freedom of elections to be a matter of that conse- 
ence, as to give their sanction to it, and to enact that they 


aa be free, it is a violation of that statute to disturb the. 





shouk 

* —— r in this case in giving his vote at an election, and conse- 
¢ nent ently actionable. 

And IT am of opinion, that this action on the ease isa proper 
F ction he ‘My brother Powell, indeed, thinks, that an action upon 
— X vase is 3 ot maintainable, because there ‘s no hurt or damage 
— but surely every injury imports a damage, 
though h it dows not cost the party one farthing, and it is 


* Sec l Bl, Com, 2s. 


n: She: Exchequer Chamber, by foree of the statute 27 


173. 
— = 
Ashby 
| . 
White et Alios, 
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impossible. to prove the contrary ; for a damage ix wot merely on 
3 — mtary, tut an injary imports a damage, when a man is thereby 

——— ———— hindered of his right. As in an action for slanderous words, thou h 

a man does not lose a penny by reason of the speaking them, yet ‘ 
he shall have an action. So if a man gives another a cuff on — 
the ear, though it cost him nothing, no not s0 much as a little | 
diachylon, yet he shall have his action, for it is a personal i injury =. 
So a man shall have an action against another for riding over 
his ground, though do him no damage : for it is an invasion of 
‘his property, and the other has no right to come there; and in 
these caves the action is bronght ef ef armdx. But for invasion 
of another's franchise trespass ¢¢ ¢f armiéx does not lie, but an 
action of trespass on the case; as where a man has reforne 
éreorun, he shall have an action against any one who enters and 
invades his franchise, though he lose nothing by it. So here in 
the principal case, the plaintiff is obstrueted of his right, and 
shall therefore have his action. And it is no objection to say 
that it will occasion multplicity of actions: for if men will 
multiply injuries, actions must be multiplied too, for every man 
that is injured ought to have his recompense. Suppose the 
defendant had beat forty or fifty men, the damage done to each P 
one is peculiar to himself, and he shall have his action. So if 
mapy persons receive «a private injury by a public nuisance, 
every man shall have his action, as is agree in W//iam's case * ; 
and Westiury and Powell.? Tudecd where many men are offended ~ 
by one particular act, there they mnatgpraceed by way of tndict- 
ment, and not of action; for in that case the law witl not 
multiply actions, But it is otherwise when one man only is 
offended by that act, he shall have his action; as if a man dig 
pit in a common, every commoner shall have an action on the 
case per quod commnniam suam in tam amplo modo habere wou 
potwit; for every commoner has a several right. But it would 
be otherwise if a man dig a pitina highway; every passenger 
shall not bring his action, but the * party shall be punished by 
indictment, because the i injury is general and common to all that, : 
pass. But when the injury is particular and peculiar to every 
man, each man shall have his action. In the case of Turner ave at 


il 





* 6 Co., 73 a. 4 ** 
* Co. Lit., 56 a. 
° * See 1 Ld. Ruym., 480. 
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1 plaintith was not — he could not give in 
* loss of his place as a damage, for he was never in 
e e gist of the action is, that, the plaintiff having a 
ae or the — pe ta Sere diffieult to determine 

























a tm ie officers “will —— men’s — they ought to pay 
ave amazes than other men, to deter and hinder other 
| from the like offences, So the ease of Hunt and Dow- 

ns — 2 wl sre an action on the case is brought by him in rever- 


AF Ne 


—* ac * nst lessee for r years for refusing to let him enter | into the 


. 


use t to see whether any waste \ was committed. To that case 
he a ti on is not founded on the damage, for it did not. appear 
1 — was done, but because the plaintiff was hindered 
) joyment of his right, and surely no other reason for 
* oy : tion ean be suppesed. | , 
a * at in the principal case, my brother says we cannot judge 
. matter, because it is a parliamentary thing. O! by all 
: Pers a8, be very tender of that. Besides, it is intricate, that 
there may be coutrariety of opinions. But this matter 
can Oe come in question in parliament, for it is agreed 
that the persons for whom the plaintiff voted were elected, 
that the action is brought for being deprived of his 
Rete : and if it were carried for the other candidates 
Ax Mains whom: he voted, his damage would be less. 
ed 0 allow this action will make public officers more careful to 
obs srve the constitution of cities and boroughs, and not. to be so 
— part ial as they commonly are in all elections, which is indeed 
* ag real band yrowing mischief, and tends to the prejudice of the 
. Accs oe of the nation. But they say that this is a matter out of 
or ———— and we ought not to enlarge it. I agree we 
du zht not to encroach or enlarge our jurisdiction ; by so doing 
ory we usurp both on the right of the queen and the people : but 
— side y determine on a charter granted by the king, or on 
atter of custom or preseription, when it comes before us, 
wi ier encroaching on the parliament. And if it be a matter 
ithin our jurisdiction, we are bound by our oaths to judge of 


2 Lov , 250. 
Cro. Jac, 478, 
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it. This is a matter of property determinable before né Was 
ever such a petition beard of io parliament, as that a man was 
hindered of givibg his vote, and praying them to give him ree 
medy ¢ The parliament, undoubtedly would say, take your 
remedy at law. It is not like the case of determining the’ right 
of election between the candidates. | 


My ‘brother Powell says, that the plaintiffs right of voting 
onght first to have been determined in parliament, ‘and to that 
purpose cites the opinion of my Lord Hobart, 318, that the 
patron may bring his action upon the case against the ordinary 
after a judgment for him in a guare tmpedé/, but not before, It 
is indeed a fine opinion, but I do not know whether it will bear 
debating, or how it will prove when it comes to be handled: 
For at common law the patron had no remedy for damages 
against the disturber, but the statute 13 Ed. 1, st! 1, e. 5, 8. 3, 
gives him damages ; but if he will not make the bishop | a ‘party 
to the suit, he has lost his remedy which the statute gives him, 
But in our case the plaintiff has no opportunity to have remedy 
elsewhere. My brother Powys has cited the opinion of Little- 
ton on the statute of Merton that no action lay upon the words 
‘er parentes conquerantur,” because none had ever been brought ; 
yet he cannot depend upon it. Indeed, that ix an-arcument, 
when it is founded upon reason, but it is none when it is against 
reason. “But Twill consider the opinion. Some question has 
arisen on the opening of that statute on those words, “ «i pitrentes 
conquerantur S&e.,” what was the meaning of them, whether 
they meant a complaint in court in a judicial manner.’ But 
it “as, plain the word “ conguerautur ” means only “ sf parentes 
(duententur ” that is, only a complaint /# pars, and not in a 
court: for the guardian in socage shall enter in that case, and 
shall have a special writ | de efectione crostulia terra et heeredwa, 
Bat ohn saying has no great foree ; if it had, it would have 


’ That ‘age may explain the moaning of an ancient statute, See Rew v. 
‘Beot, aT. KR. G4; Sheppard v, Goaland, Vaugh, 169; Danber +, Rorburghe, 
2ClL«é Fin. 335; The Montrose Peerage case, 1 Macqueen, H. L., 40%, In 
Basak ef England v. Anderson, & B. N. C,, 666, Tindal, C. J., anid: * We 
attribute | great weight to that maxim of law, confemporaneca ex positeo 
Sortinxima ext in lege” And this was eaid with reference to a statute no older 


_ han 6 £6 W. &. M. (See Broom’s Legal Maxims, Gth ed, 638 ef sey,) 


* Bee Litt., 108, 
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been destructive of many new actions, which are at this day 
held to. be good law. ‘The case of Hunt v. Dowman,' before 
mentioned, was the first action of that nature ; but it was 
grounded on the common reason and the ancient justice of the 
law. So the case of Turner y. Sterling? Let us consider 
wherein the law consists, and we shall find it to be, not in 
particular instances and precedents, but in the reason of the 
law, apd whi ecadem ratio, idem jus, This privilege of voting 
d not differ from any other franchise whatsoever. If the 
* ouse of Commons do determine this matter, it is not that they 
ve an original right, but as incident to elections. But we do 
‘not deny them their right of examining elections ; ; but we must 
~ not | be frighted, when a matter of property comes before us, by 
saying it belongs to the parliament ; we must exert the Queen’s 
coil jurisdiction. My opinion is founded on the law of England, 
Ze The case of Mors and Séve * was the first action of that nature : 
ond but the novelty of it was no objection to it. So the case of 
Smith v. Crashuw* that an action of the case lay for falsely and 
malic ciously indicting the plaintiff for treason ; though the objec- 
us were strong against it, yet it was adjudged, that if the 
__ prose ition were without probable cause, there was as much 
reason the action should be maintained as in other cases. So 
15 Car. 2. C. B., between Bodily aud Long, it was adjudged by 
—— Chief Justice, &c, that an action on the case lay for 
a. riding whenever the plaintiff and his wife fought, for tt was 
“at "i. _ seandalous mud reproachful thing.’ So in the case of Jlerring 
and Fiach * nobody serupled but that the action well lay, for 
the plaintift was thereby deprived of his right. And if an 
action is maintainable against an officer for hindering the 
- I: | intiff from voting fora mayor of a corporation, who cannot 
bi bim in his liberty nor estate, to say that vet this action 


will not lie in our case, for hinderiog the plaintiff to vote at an 
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 *2 Lev., 250, 
| Th Vent, 190, 238. 
“8 Cro. Car., 15 ; W. Jones; (i. 
2 ~* Ae to “ riding Skimmington " or * riding the stan:.” see aleo R. v. 
herts, 3B Keb. GTS: Manon v. Jenntaye, Sir T Ray 401 5 Cropp oe Tdaen, 
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1 of i — in parliament, is inconsistent. 
— that the — ought to have 






NOTICE. J 


—— —— wen subsequently affirmed by a majority of the House of 
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ce This case illustrates the maxim ubs jue iby remedinm, there * no Wrong 
without a remedy, or as Lord Coke puts it in his Institutes (Co. Litt. 197 b), 
ie the law wills that in every case whore a man is wrongod and endamaged, he | * 
3. have remedy, (See Broom's Legal Maxime, 7th Kdn. PP. — ‘162, and 


The principle of the leading caso bas beon frequently applied in. * 
country ; see Dawan Singh v¥ Mahip Singh, I. LR, 10 All, 425 at: 2 
(judgment of Mahmud J.) ; Rayhavendra v, Kaehinath, 1. R., 10 Bom., "7 
at 721 (judgment of Jardine J.) ; Girish ©, Jufadher?, I. L. R., 26 Cale. 653 | 





at 673 (judgment of Ghosh,.J.) 
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— MOHORL BIBEE © — — 
* [ . v. 
—  ,s DHURMODAS GHOSE* 
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= Reported iw Le R., 30 1. A. 114; To Te Rey 80 Cale. 589.) 


; ths edge of their Lordships: wis delivered by 


m Foun Norru.—On July 20, 1865, the respondent, 
eg s Ghose; executed a mortgage in favour of Brahmo 
at * Rect aie: carrying on business at Calcutta and 
. yj to-seoure the repayment of Rs, 20,000 at 12 per cent. 
phe re on ‘some. houses belonging to the respondent. The 

i unt — advanced is in dispute. At that time 
respondent was an infant; and he did not attain 
enntil the month of Sevtihinber following. Through- 
ansac ition Brahmo Dutt Was absent from ‘ra and 


X 
= 
* 3* 






















ert or ; ‘ —— Nath Mitter, the money being found by aden, 
the loc al manager of Brahmo Dutt. While considering the 
: — d advance, Keder Nath revived information that the 
X spond 1 ent was still a miuor ; and on Jaly 15, 189%, the follow- 
; lett was written — sent to him by Bhupendra Nath 
vd pee a story — 


. * De ‘Sir,—I am instructed by S. M. Jogendraaundinee 
Dasi ‘i, is, mother and guardian appointed by the High Court 
s letters patent of the person and property of Babu 
TT rmodas s Ghose, that a mortgage of the properties of the said 
Ba bu ‘Dhurmodas Ghose is being prepared from your office. 1 
| if ins ructed to give you notice, which I hereby do, that the 
3 id I Sabu - Dhurmodas Ghose is still an infant under the age 
of ty bwent) y-one, and any one lending money to him will do so at 
his o J— sk and peril.” | 

«Ke dar Nath positively denied the receipt of any such letter ; 
M rt st the Court of tirst instance and the appellate Court both 
held t vat he did personally receive it on July 15 ; and the 


x ‘evid * —— upon the point. 
2 =a 
— * Lora Macnaghten, Lowd Davey, Lord Lindley, Sir Ford North, 
Bir Anc — and Siv Arthur Wilson, 


a" und i F Dae 
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On the day on which the mortgage was excented, Kedar 
Nath got the infant to sign a long declaration, which he had 
prepared for him, containing a statement that he came of age on 
June 17 ; and that Babu Dediaj and Brahmo Dutt, relying on 
his assurance that he had attained his majority, had agreed to 
advance to him Ks. 20,000. There is conflicting evidence as to 
the time when and circumstances under which that declaration 
was obtained; but it is unnecessary to go into this, as both 
Courts below have held that Kedar Nath did not act upon, and 
was not misled by, that statement, and was fully aware at the 
time the mortgage was executed of the minority of the 
respondent. Tt may be added here that Kedar Nath was the 
attorney and agent of Brahmo Dutt, and says in his evidence 
that he got the declaration for the greater security of his 
“ehent.” The infant bad not any separate legal adviser. 


Ou September 10, 1895, the infant, by his mother and 
guardian as next friend, commenced this action against Brahmo 
Dutt, stating that he was under age when he executed the 
mortgage, and praying fora declaration that it was void and 
inoperative, and should be delivered up to be cancelled. 

The defendant, Brahmo Dutt, put in a defence that the 
plaintiff was of full age when he executed the mortgage ; that 
neither he nor Kedar Nath had any notice that the plaintiff was 
then an infant ; that, even if he was a minor, the declaration 
as to his age was fraudulently made to deceive the defendant, 
and disentitled the plaintiff to any relief ; aud that in any case 
the Court should not grant the plaintiff any relief wane 
making him repay the moneys advanced. 

By a further statement the defendant alleged that the 
plaintiff had subsequently ratified the mortgage ; but this case 
wholly failed, and is not the subject of appeal. | 

Jenkins, J., who presided in the Court of first instance, 
found the facts as above stated, and granted the relief asked. 
And the appellate Court dismissed the appeal from bim, Subse- 
quently to the institution of the present appeal Brahmo Dutt 
died, and this appeal has been prosecuted by the executors. _ 

The first of the appellants’ reasons in support of the present 
appeal is that the Counts below were wrong in holding that the 
knowledge of Kedar Nath must be imputed to the defendant. 
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In their Lordships’ opinion they were obviously right. The 
defendant was absent from Caleutta, and personally did not 
take any part in the transaction. It was entirely in charge cf 
Kedar Nath, whose full authority to act as he did is not disputed. 
He stood in the place of the defendant for the purposes of this 
mortgage ; and his acts and knowledge were the acts and know- 
ledge of his principal, Tt was contended that Dedraj, the 
defendant's gomostha, was the veal representative in Calcutta 
| of the defendant and that he had no kuowledge of the plaintiff's 
tainority. But there is nothing in this. He no doubt made 





evidence that “ Kedar Babu was acting ou behalf of my master 
— from the beginning in this matter’; and a lit le further on he 
adds that before the registration of the mortgage he did not 
communicate with his master on the subject of the minority, 
But he did know that there was a question raised as to the 
plaintiff’s age; and he says, “TI left all matters regarding the 
minority in the hands of Kedar Babu.” 

The appellants’ Counsel contended that the plaintiff is 
estopped by s. 115 of the Indian Evidenee Act (I of 1872) from 
setting up that he was an infant when he executed the mort- 
wage, The section is as follows: “ Estoppel. When one person 
* has by his declaration, act or omission Intentionally caused or 
permitt _ another person to believe a thing to be true, and to 
act upon such belief, neither he nor his representative shall be 
allowed in any suit or proceeding between himself and such 
person or his representative to deny the trath of that thing.” 

, : _ ‘The Courts below seem to have decided that this section 
J does not apply to infants ; but their Lordships do not think it 
| necessary to deal with that question now. They consider it 
+ clear that the section does not apply to a ease like the present, 
, S where the statement relied upon is made toa person who knows 
the real facts and is not misled by the untrue statement. There 
ean be no estoppel where the truth of the matter is known 
ia to both parties, and their Lordships hold, in accordance with 
be English authorities, that a false representation, made to a 
* person who knows it to be false, is uct sueh a frand as to. take 
rig away the privilege of infaney ; Nelson v. Stocker.’ The same 





A '4 De GO, & 7, 458. 


the. advance out of the defendant's funds. But be says in his. 


1903. 
~ 


Mohori Bibee 
tr, / 
Dhurmedas Ghose.’ 







« 


aatponor. or Litprne CASES, 


principle is BAS ‘the explanation to s. 19 of the Indian 
Contract. Act, in which it is said that a fraud or misrepresenta- 
tion which did not cause the consent to a contract of the party 
on whom such fraud was practised, or to whom such misre- 
aoe een was made, does not render a contract voidable. 


The point most preseed, however, on behalf of the appellants 
was that the Courts ought not to have decreed in the respon- 
dent’s favour without ordering him to repay to the appellants 
the sum of Rs. 10,500, said to have been paid to him as part 
of the consideration fur the mortgage. And in support of this 


contention s. 64 of the Contract Act (IX of 1872) was relied - 


on — 


2 


“Sect. 64. When a person at whose option a eontract is 


voidable reseinds it, the other party thereto need not perform any 


promise therein contained ia which he is promisor. The party 
rescinding a voidable contract shall, if he have received any bene- 
fit thereunder from another party to such contract, restore such 
benefit, so fur as may be, to the person from whom it was 
received.” 

Both Courts below held that they were bound by authority to 
treat the contracts of infants as voidable only, and not void ; but 
that this section only refers to contracts made by persons com- 
petent to contract, and therefore not to infants, 


The general current of decision in India certainly is that ever 
since the passing of the Indian Contract Act (IX of 1872), the 
contracts of infants are voidable only.- This conelasion, however, 
has not been arrived at without vigorous protests by various 
Judges from time to time ; nor indeed without decisions to the con- 
trary effect. (Under these circumstances, their Lordships consider 
themselves at liberty to act on their own view of the law as 
declarel by the Contract Act, and they have thonght it right to 
have the case re-argued before them upon this point, They do 
not consider it necessary to examine in detail the namerous deci- 
sions above referred to, as in their opinion the whole question 


turns upon what is the true construction of the Contract Act it< 


self. It is necessary, therefore, to consider carefully the terms of 
that Aet ; but before doing so it may be convenient to refer to 
the Transfer of Property Act (LV of 1882), s.7 of whieh provides 


that every person competent to contract and entitled to transferable: 











o! ‘ property of such incapable person,’ 





LAW OF CONTRACTS AND TORTS. 17 


peoperty.........is competent to transfer such property......... 
io the circumstances, to the extent, and in the manner allowed 
and preseribed by any law for the time being in force. That is 
the Act under which the present mortgage was made, and it is 
merely dealing with persons competent to contract ; and 5s. 4 of 
that Act provides that the chapters and sections of that Act 
which relate to contracts are to be taken as part of the Indian 
Contract Act, 1872. The present case, therefore, falls within the 
provisions of the latter Act. 


. Then, to turn to the Contract Act, s. 2 provides: (¢) Every 
promise and every set of promises, forming the consideration for 


each other, is an agreement. (7) An agreement not enforceable 


by law is said to be void. (4) An agreement enforceable by law 
is a contract. (/) An agreement which is enforceable by law at 
the option of one or more of the parties thereto, but not at the 
option of the other or others, is a voidable contract. 


Sect. 10 provides: ‘ All agreements are contracts if they 
are made by the free consent of parties competent to contract, for 
a lawful consideration and with a lawful object, and are not 
hereby expressly declared to be void.” 


Then s. 11 is most important, as defining who are meant by 
* petsous com petent to contract’’;it is as follows: “ Every 
person is competent to contract who is of the age of majority 
according to the law to which he is subject, and who is of sound 
mind, and is not disqualified from contracting by any law to 
which he is subject.” Looking at these sections, their Lordships 
are satisfied that the Act makes it essential that all contracting 
parties should be “ competent to contract,” and expressly provides 
that a person who by reason of infancy is incompetent to contract 
cannot make a contract within the meaning of the Act. This is 
clearly borne out by later sections in the Act. Sect. 68 provides 
that, “* If a pérson incapable of entering into a contract, or any 
one. whom he is legally bound to support, is supplied by another 


person with necessaries suited to his condition in life, the person 


has furnished such supplies is entitled to be reimbursed from 

’ Itis beyond question that 
an infant falls within the class of persons here referred to as ineap- 

able of entering into a contract ; and it is clear from the Act that 

he is not to be liable even for necessaries, and that no demand in 
; 3 
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ae thereof is. enforceable avainst him by Jaw though a statu- ; 


tory elaim is created against his property. Under ss. 183 and | 
184 no person under the age of majority can employ or be an 
agent. Again, under ss. 247 and 248, although a person under 
majority may be admitted to the benefits of a partnership, he 
cannot be made personally liable for any of its obligations ; al- 
though he may on attaining majority accept those obligations if 
he thinks fit to do so. ‘The question ~hether a contract is void 


or voidable presupposes the existence of a contract within the 


meaning of the Act, and cannot arise in the ease of an infant. 
Their Lordships are, therefore, of opinion that in the present case 
there’is not any such yoidable contract as is dealt with in s. 64, 


A new point was raised here by the appellants’ Counsel, found- 


ed on s. 65 of the Contract Act, a section yot referred to in the 
Courts below, or in the cases of the appellants or respondent. It 


is sufficient to say that this section, like s. 64, starts from the — 


basis of there being an agreement or contract between competent 
parties, and has no application toa case in which there never 
was, and never could have been, any contract. 


It was further arzued that the preamble of the Act showed 


that the Act was only intended to define and amend certain 
parts of the law relating to contracts, and that contracts by 


jofants were left outside the Act. If this were so, it does not 


appear how it would help the appellants. But in their Lord- 
ships’ opinion the Act, so far as it goes, is exhaustive and 


imperative, and does provide in clear language that an infant 


is not a person competent to bind himself by a contract of this 
description, 

Another enactment relied upon asa reason why the mort- 
gage money should be returned is s. 41 of the Specitic Relief 


Act (1 of 1877), which is as follows: Sect. 41. “On adjudg- 


ing the cancellation of an instrament, the Court may require 


the party to whom such relief is granted to make any compen- 


sation to the other which justice may require.” Sect. 36 pro-— 
vides in similar terms for a case of rescission of a — 


‘These sections, no doubt, do give a discretion to the Court ; but 
the Court of first instance, and subsequently the appellate Court 
in the exercise of such discretion came to the conclusion that 
under the cireamstances of this case justice did not require them 


. 
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o order the return by the respondent of money advanced to 
im with full knowledge of his infancy, and their Lordships see 


‘no reason for interfering with the discretion so exercised. 


é 


4 
4 


; 


Tt was also contended that one who seeks equity must do 
equity. But this is the last point over again, and does not re- 
quire further notice except by referring to a recent decision 


of the Court of Appeal in Thurston v. Nottingham Permanent 


Benefit Building Soeiety,* since affirmed by the House. of 
Lords.* In that case a female infant obtained from the society 
of which she was a member part of the purchase money of some 
property she purchased ; and the society also agreed to make her 
edvances to complete certain buildings thereon. They made 
the advances, and took from her a mortgage for the amount. 
On attaining twenty-one she brought the action to have the 
mortgage declared void under the Infants Relief Act. The 
Court held that, as regards the purchase money paid to the 
vendor, the society was entitled to stand in his place and had 
a lien upon the property, but that the morteaze must be de- 
clared void, and that the society was not entitled to any re- 
payment of the advances. Dealing with this part of their 
claim, Romer, L. J., says:* “ The short answer is that a Court 
of Equity cannot say that it is equitable to compel a person to 
pay any moneys in respect of a transaction which, as against 
that person, the Legislature has declared to be void.” 
So here. 


Their Lordships observe that the construction which they 
have put apon the Contract Act seems to be in accordanee with 
the Old Hindu Law as declared in the laws of Manu Ch. Viii., 
163; and Colebrooke’s Dig. liii. 2, Vol. ii, p. 181 ; although 
there are no doubt decisions of some weight that before the 
Indian Contract Act an infant’s contract was voidable only in 
accordance with English law as it then stood. 

The appeal, therefore, wholly fails; and their Lordships will 
humbly advise His Majesty that it should be dismissed. The 
appellants must pay the costs of the appeal. 


* (1902) 1 Ch., 1. 
* (1908) A. ©., 6. 
* 1Ch. at p, 13. 








* ¥e03, | ay High Court pointed out in Dattaram v. ‘Vinayak, 1b Ry 
2 on Ba 2s ‘Bom. 181, that while this leading case decides that a contract by a minor — 
«> such as a mortgage is void, and a money-lender who has advanced monvy to a 
as Ghose, minor on the security of the mortgage is not entitled to repayment of the money — 
upon declaration of the invalidity of the mortgage, it virtually alwo decides 
that the circumstance of a particular case may be such that upon the principle — 
embodied in Sec, 41 of the Specific Relief Act, the Coart may upon cancellation | 
of the instrument require the party to whom such relief is granted to make 
3 ‘any compensation to the other which justice may require. This equitable 
Fp principle is of much wider application and may be availed of whether the 
instrument is pronounced to be invalid at the instance of the plaintiff or the 
defendant. See Eastern Mortgage and Agency Co, ¥. Rebati Kumar — 3 
C. L. J., 260. *⁊ 
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* The following judgments were delivered — oa 
: be : wor cxuunn, C. J —This was an_ -aetion brought in the 
cour ity: Court of Surrey, upon a contract for the sale of a quan- 
‘ a » of oats by plaintiff to defendant, which contract the defen- 


been a for the sale and purchase ‘of ofd oats, whereas the oats 
tendered by the plaintiff had been oats of the last erop, and 
verefore not i in accordance with the contract. 


° ‘The plaintiff was a farmer, the defendant a trainer of race 
wh orses. s. And it appeared that the plaintiff, having some good 

— 0 e: cate to sell, had applied to the defendant’s manager to 

now v if he wanted to buy oats, and having received for answer 
at he (the manager) was always ready to buy good oats, 
— bi i ibited to him a sample, saying at the same time that he had 

- forty or fifty quarters of the same oats for sale, at the price of 
) Be. per quarter. The manager took the sample, and on the 
lowing day wrote to say he would take the whole quantity at 
the Price of 344. a quarter, 


bie ens 


J 


a aa Thus far the parties were agreed ; but there was a contlict of 
. evidence between them as to whether anything passed at the 
* interview ‘vie between the plaintiff and defendant's manager on the 


st subject of the oats being o/d oats; the defendant asserting that 
| he pad expressly said that he was — to buy old oats, and that 


intift denied that any reference had, been made to the oats 
of J r old or new, 

| Phe plaintit having sent in a portion of the oats, the defen- 
dant, mm meeting him afterwards, said, “ Why, those were new 
oat m sent me’; to which the plaintiff having answered, “I 
cnew tl they were; I had none other,” the defendant replied, 
* * thought I was buying old oats: new oats are useless to me: ; 
yo u must take them back.’ This the plaintiff refused to do, and 
— this action. 


th ees 2S 89 


Tit 


dant had refused to complete, on the ground that the contract had | 
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rt — stated he ‘the defendant’: s manager that trainers as 


a rule always use old oats, and that his own practice was never — 


to buy new oats if he could get old. aly 


But the plaintiff denied having known that the defendant 
never bought new oats, or that trainers did not use them ; and, on 
the coutrary, asserted that a trainer had recently offered him’ a 
price for new oats. Evidence was given for the defendant that 
34s. a quarter was a very high price for new oats, and euch § asa 


prudent man of business would not have given. On the other 


hand, it appeared that oats were at the time very scarce and 


- dear. 


The learned Judge of the county Court left two questions to’ 
the jury, jirs/, whether the word “old” had been used with 
reference to the oats in the conversation between the plaintiff and 
the defendant’s manager; secondly, whether the plaintiff had 
believed that the defendant believed, or was ander the impression, 
that he was contracting for old oats; in either of which cases he 
directed the jury to find for the defendant. 


It is to be regretted that the jury were not required to give 
specific answers to the questions so left to them. For, it is quite 
possible that their verdict may have been given for the defendant 
on the first ground ; in which case there could, I think, be no 
doubt as to the propriety of the Judge's direction ; whereas now, 
as it 1s possible that the verdict of the jury—or at all events of 
some of them—may have proceeded on the second ground, we are 
called upon to consider and decide whether the ruling of the 
learned Judge with reference to the second question was right. 

For this purpose we must assume that nothing was said on 
the subject of the defendant’s manager desiring to buy o/d oats, 
nor of the oats having been said to be old ; while, on the other 
hand, we must assume that the defendant's manager believed the 
oats to be old oats, and that the plaintiff was conscious of the 
existence of such belief, but did nothing, directly or indirectly, 
to bring it about, simply offering his oats and exhibiting his 
sample, remaining perfectly passive as to whaf was passing in 
the mind of the other party. The question is whether, under 
such circumstances, the passive acquiescence of the seller i in the 
self-deception of the buyer will entitle the latter to avoid the 
contract, Lam of opinion that it will not. codes 
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The oats offered to the defendant’s manager were a specific 
pareel, of which the sample submitted to him formed a part. He 
kept the sample for twenty-four hours, and had, therefore, full 


: opportunity. of inspecting it and forming his judgment upon it. 


Acting on his own judgment, he wrote to the plaintiff, offering 
him a price. Having this opportunity of inspecting and judging 
of the sample, he is practically in the same position as if he had 
inspected the oats in bulk. It cannot be said that, if he had 
gone and personally inspected the oats in bulk, and then, 
believing—but without anything being said or done by the seller 
to bring about such a belief —that the oats were old, had offered 
a price for them, he would have been justified in repudiating the 
contract, because the seller, from the known habits of the buyer, 


or other circumstances, bad reason to infer that the buyer was 


ascribing to the oats a quality they did not possess, and did not 
undeceive him. 


I take the true rule to be, that where a specific article is 
offered for sale, without express warranty, or without cireum- 
stances from whick the law will imply a warrantyv—as where, 
for instance, an article is ordered for a specific purpose—and the 
buyer has full opportunity of inspecting and forming his own 
judgment, if he chooses to act on his own judgement, the rule 
caveat emptor applies. If he gets the article he contracted to 
buy, and that article corresponds with what it was sold as, he 
gets all he is entitled to, and is bound by the contract. Here 
the defendant agreed to buy a specific parcel of oats. The oats 
were what they were sold as. namely, good oats according to the 





sam ple. The buyer persuaded himself they were old oats, when 


they were not so; but the seller neither said nor did anything 
to contribute to his deception. He has himself to blame. The 
question is not what a man of scrupulous morality or nice honour 
would do under such cireumstances. ‘The case put of the purchase 
of an estate, in which there is a mine under the surface, but 
the fact is unknown to the seller, is one in whieh a man of tender 
conscience or high honour would be unwilling to take advantage 
of the ignorance of the seller ; but there can be no doubt that 


_ the contract for the sale of the estate would be binding. 


Mr. Justice Story, in his work on Contracts (Vol. I, s. 516), 
states the law as to concealment as follows :—“ The general rule, 












SELECTION OF LEADING CASsks. 





2 





r 


4 


both of law and equity, in respect to concealment, is that mere r 


silence with regard to a material fact, which there is no legal 
obligation to divulge, will not avoid a contract, although it 
operate'as an injury to the party from whom it is concealed.” 
“Thus,” he goes on to say (s. 517), “although « vendor is bound 
to employ no artifice or disguise for the —— of concealing 
defects in the article sold, since that woukl amount to « positive 
fraud on the vendee ; yet, under the general doctrine of caveat 
emptor, he is not, ordinarily, bound to disclose every defect of 
which he, may be cognizant, although his silence may operate 
virtually to deceive the vendee.”” ‘“ But.” he continues (s. 515), 
“an improper concealment or suppression of a material fact, 
which the party concealing is legally bound to disclose, and of 
which the other party has a legal right to insist that he shall be 
informed, is frandulent, and will invalidate a contract.” Further, 
distinguishing between extrinsic circumstances affecting the 
value of the subject-matter of a sale, and the concealment of 
intrinsic circumstances appertaining to its nature, character, and 
condition, he points out (s. 519), that with reference to the 
latter, the rule is “that mere silence as to anything which the 
other party might by proper diligence have discovered, and 
which is open to his examination, is not fraudulent, unless a 
special trust or confidence exist between the parties, or be 
implied from the cireumstanees of the case.” In the doctrine 
thus laid down I entirely agree. 


Now, in this case, there was plainly no legal obligation in the 
plaintiff in the first instance to state whether the oats were new 
or old. He offered them for sale according to the sample, as he 
had a perfect right to do, and gave the buyer the fullest oppor- 
tunity of inspecting the sample, which, practically, was 
equivalent to an inspection of the oats themselves. What, then, 
was there to create any trust or confidence between the parties, 
so a& to make it incumbent on the plaintiff to communicate the 
fact that the oats were not, as the defendant assumed them to 
be, old oats ? If, indeed, the buyer, instead of acting on his own 


opinion, had asked the question whether the oats were old or new — 


or had said anything which intimated his understanding that the 
seller was selling the oats as old oats, the case would have been 
wholly different ; or even if he had said anything which shewed 
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that he was not acting on his own inspection and judgment, but 
ssumed as the foundation of the contract that the oats were old, 
the silence of the seller, as a means of misleading him, might 
pave amounted to a fraudulent concealment, such as would have 
titled the buyer to avoid the contract, Here, however, nothing 
the sort oceurs. The buyer in no way refers to the seller, but 
acts entirely on his own judgment. 


= 


‘The case of Morsfall v. Thomas,’ if that case can be 
considered good Jaw, is an authority in point. In that case a 


gun which had been manufactured for a purehaser, hady when 





delivered, a defect in it, which afterwards caused it to burst; yet 
it was held that, although the manufacturer, instead of making 
the purchaser acquainted with the defect, had resorted toa 
contrivance to conceal it, as the buyer had had an opportunity of 
inspecting the gun, and had accepted it without doing so, and 
had used it, it was not competent to him to avoid the contract 
on the ground of fraud. The case has, however, been questioned ; 
and dissenting altogether from the decision, | notice it only to 
say that my opinion in the present case has been in no degree 
influenced by authority. 

In the ease before ns it must be taken that, as the defendant, 
on a portion of the oats being delivered, was able by inspection 
to ascertain that they were new oats, his manager might, by due 
inspection of the sample, have arrived at the same result. The 
case is, therefore, one of the sale and purchase of a_ specitic 
article after inspection by the buyer. Under these circumstances 
the rule caveat emptor clearly apples; more especially as this 


cannot be put as a case of latent defect, but simply as one in 


which the seller did not make known to the buyer a circumstance 
affecting the quality of the thing sold. The oats in question 
were’ in no sense defective, on the contrary they were good oats, 
and all that can be said is that they had not acquired the quality 
which greater age would have given them. ‘There is not, so far 


as lam aware, any authority for the position that a vendor who 


submits the subject-matter of sale to the inspection of the 
vendee, is bound to state circumstances which may tend to 


7” 





detract from the estimate which the buyer may injudiciously 


11H, 40,, 90; 31 L. J, (Ex.), 322. 
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shave formed of its value. Even the civil law, and the forei 
law founded ‘npon it, which require that the seller shall ans’ 
for latent defects, have never gone the length of saying that, 80 
long as the thing sold answers to the description under which 
is sold, the seller is bound to disabuse the buyer as to fc | 
exaggerated estimate of its value. 





It only remains to deal with aa argument which was ee | 
upon us, that the defendant in the present case intended to buy 
old oats, and the plaintiff to sell new, so the two minds were not. 
ad idem; and that consequently there was no contract. This 
argument proceeds on the fallacy of confounding what was merely 
a motive operating on the buyer to induce him to buy with one of 
the essential conditions of the contract. Both parties were agreed 
as to the sale and purchase of this particular parcel of oats. 
The defendant believed the oats to be old, and was thus 
induced to agree to buy them, but he omitted to make 
their age a condition of the contract. All that can be said is, 
that the two minds were not ud fidem as to the age of the oats ; 
they certainly were ad tdew as to the sale and purchase of them. 
Suppose a person to buy a horse without a warranty, believing 
him to be sound, and the horse turns out unsound, conld it be 
contended that it would be open to him to say that, as he had 
intended to buy a sound horse, ana the seller to sell an unsound 
one, the contract was void, because the seller must have known 
from the price the buyer was willing to give, or from his 
general habits as a buyer of horses, that he thought the horse 
was sound ? ‘The cases are exactly parallel. 


The result. is that, in my opinion, the learned Judge of the 
county Court was wrong in leaving the second question to the 
jury, and that, consequently, the case must go down to a new 
trial. ‘ 

Buacxsurn, J,—In this case I agree that on the sale of a 
specific article, unless there be a warranty making it part of the 
bargain that it possesses some particular quality, the purchaser 
must take the article be has bought though it does not possess that 
quality. And I agree that even if the vendor was aware that 
the purchaser thought that the article possessed that quality, and 
would not have entered into the contract unless he had so thought, 
still the purchaser is bound, unless the vendor was guilty of some 
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or deceit upon him, and that a mere abstinence from dis- 
gusing the purchaser of that impression is not fraud ordeesit; for, 
hatever may be the case in a Court of morals, there is no legal 


inder a mistake, not induced by the act of the vendor. And I 
Iso agree that where a specific lot of goods are sold by a 
sample, which the ptrchaser inspects instead of the bulk, the 
w is exactly the same, if the sample truly represents the bulk ; 
hough, as it is more probable that the purebaser in such a case 
would ask for some further warranty, slighter evidence svould 
suffice to prove that, in fact, it was intended there should be 
such a warranty. On this part of the ease I have nothing to add 
te what the Lord Chief Justice has stated. 
But 1 have more difficulty about the second point raised in the 


case. Lapprehend that if one of the parties intends to make a con- 


tract on one set of terms, and the other intends to make a 


contract on another set of terms, or, as it is sometimes expressed, 


if the parties are not a (dew, there is no contract, unless the 
circumetances arc such as to preclude one of the parties from 
denying that he has agreed to the terms of the other. The rule 
of law is that stated in freeman v. Cooke. If whatever a man’s 
real intention may be, he so conducts himself that a reasonable 


man would believe that he was assenting to the terms proposed by 


the other party, aud that other party upon that belief enters into 


the contract with him, the man thus conducting himself would 


be equally bound as if he had intended to agree to the other 


party’s terms. 


The jury were directed that if they believed the word “ old” 
was used, they should find forthe defendant—and this was right ; 
for if that was the case, it is obvious that neither did the defendant 
intend to enter into a contract on the plaintiff's terms, that is, to 
buy this parcel of oats without any stipulation as to their quality ; 


nor could the plaintiff have been led to believe he was intending 
to do so. 


Buti the second direction raises the difficulty. I think that, if 
from that direction the jury would understand that they were first 


_toconsider whether they were satisfied that the defendant intended 


— 


to buy this parcel of oats on the terms that it was part of his 


Seger with the plaintiff that they were old oats, so as to have 


'S Ew at p. 663 518 L. J. (Ex) at p. 119, 
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Ti — * warranty of the plaintiff | to the effect, they were properly told 
that, if that was so the defendant could not be bound to a contract 
without; any such warranty unless the plaintiff was misled. But I 
- doubt whether the direction would bring to the minds of the jury 
| — the distinetion between agreeing to take the oats under the belief 
R that they were old, and agreeing to take the oats under the belief’ 
that the plaintiff contracted that they were old. 


The difference is the same as that between buying a horse 
believed to be sound, and buying one believed to be warranted 
sound ; but J doubt if it was made obvious to the jury, 
and I doubt this the more beeause I do not see much evidence to 
justify a finding for the defendant on this latter ground if the 
word “ old” was not used. There may have been more evidence 
than is stated in the case ; and the demeanour of the witnesses 
may have strengthened the impression produced by the evidence 
there was ; but it does not seem a very satisfactory verdict if it 
proceeded on this latter ground. I agree, therefore, in the result 
that there should be a new trial. 





Hannen, J.—I think there should be a new trial in this case, 
not because the ruling of the county Court Judge was incorrect, 
but because, having regard to the evidence, I think it donbtful . 
whether the jury sufficiently understood the direction they re- 
ceived to enable them to take it as their guide in determining 
the question submitted to them. 


It appears from the evidence on both sides that the plaintiff 
sold the oats in question by a sample which the defendant’s agent 
took away for examination. The bargain was only completed 
after this sample had been in the defendant’s possession for two 
days. This, without more, would lead to the conclusion that the 
defendant bought on his own judgment as to the quality of the 
oats represented by the sample and with the usual warranty only, 
that the bulk should correspond withit. There might, however, 
be superadded to this warranty an express condition that the oats 
should be old, and the defendant endeavoured by his evidence to 
establish that there was such an express bargain between him 
| and the plaintiff. This was the first question which the jury had 
the . to consider ; but as they have not stated whether they answered 
F | it in favour of the defendant, it is possible—and, from the 
Judge’s report, it is most probable—that they did not so answer 
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it, and the case must be considered on the assumption that there 


‘Was no express stipulation that the oats were old. 


There might have been an implied term in the contract 
arising from previous dealings or other circumstances, that the 
oats should be old ; but the learned Judge probably thought the 


evidence did not make it necessary that he should leave this 


question to the jury. And the second question, which he did 


leave to them, seems intended to ascertain whether there was 


J 


any contract at all between the parties. 


It is essential to the creation of a contract that both parties 
should agree to the same thing in the same sense. Thus, if two 
persons enter into an apparent contract concerning a particular 
person or ship, and it tarns out that each of them, misled by a 
similarity of name, had a different person or ship in his mind, no 
contract would exist between them Hafiles v. Wichelhans.' 


* But one of the parties toan apparent contract may, by his own 
fault, be precluded from setting up that he had entered into it 
in a different sense to that in whieh it was understood by the other 
party. Thus in the case of a sale by sample where the the vendor, 
by mistake exhibited « wrong sample, it was held that the 
contract was not avoided by this error of the vendor: Sveoff vy. 
Littledale.* 


But if in the last mentidéned case, the purchaser, in the 
course of the negotiations preliminary to the coutract, had dis- 


covered that the vendor was under a misapprehension as to the 


sample he was offering, the vendor would have been entitled to 
shew that he had not intended! to enter into the contract by 
which the purchaser sought to bind him. The rule of Jaw 
applicable to such a case is a corollary from the rule of morality 
which Mr. Pollock cited from Paley," that a promise is to be 
performed “in that sense in which promisor apprehended at the 
time the promisee received it,” and may be thus expressed : 


“The promisor is not bound to fulfil a promise in a sense in 


which the promisee knew at the time the promisor did not 

intend it,’’ And in considering the question, in what sense a 

promisee is entitled to enforce a promise, it matters not in what 
12 H. & C900; 82 LJ, (Ex.) 160. 


78 D. & B. 815,27 L. J. (Q, B.) 201. 
* Moral and Political Philosophy, Bk, iii, Ch. 5, 








SP 


word oe y —— or previous: dealings, or other circum - 






‘stances. 4 If by any means: he knows that there was no real 


agreement between him and the promisor, he is not entitled to 


insist that the promise shall be fulfilled in a sense to which the 


the mind of the promisor did not assent. 


If, ‘therefore, i in the present case, the plaintiff knew that the. 
defendant, in dealing with him’ for oats, did so on the assum p— 
tion that the plaintiff was contracting to sell him old oats, he 
was aware that the defendant apprehended the contract in a 
different sense to that in which he meant it, and he is thereby 


deprived of the right to insist that the defendant shall be bound 


by that which was only the apparent, and not the real bargain. 


This was the question which the learned J udges intended to 
leave to the j jury 5 and, as I have already said, I do not think it. 
was incorrect in its terms, but I think that it was likely to be 
misunderstood by the jury. The jury were asked, “ whether 
they were of opinion, on the whole of the evidence, that the 
plaintiff beheved the defendant to believe, or to be under the 
impression that he was contracting for the purchase of old oats ? 
If so, there would be a verdict for the defendant.” The jury 
may have understood this to mean that, if the plaintiff believed 
the defendant to believe that he was bnying old oats, the 
defendant would be entitled to the verdict; but a belief on the 
part of the plaintiff that the defendant was making a contract 
to buy the oats, of which he offered him a sample, under a 
mistaken belief that they were old, would not relieve the 
defendant from liability unless his mistaken belief were induced 
by some misrepresentation of the plaintiff, or concealment by 
him of a fact which it became his duty to communieate. In 
order to relieve the defendant it was necessary that the jury 
should find not merely that the plaintiff believed the defendant to 
believe that he was buying old oats, but that he believed the 
defendant to believe that he, the plaintiff, was eee to 
sell old oats. 


I am the more disposed to think that the jury did not under- 


stand the question in this last sense beeause I can find very 
gs title if any, evidence to support a finding upon jt in favour of 


the meaniog in whieh the promisor made 
tad ae the Ppromisee, whether by express 
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the defendant. It may be assumed that the defendant 
believed the oats were old, and it may be suspected that the 
plaintiff thought he so believed, but the only evidence from 
which it can be inferred that the plaintiff believed that the 
defendant thought that the plaintiff was making ita term of 
the contract that the oats were old, is that the defendant was a 
trainer, and that trainers, as a rule, use old oats; and that the 
price given was high for new oats, and more than a prudent 
man would have given. 


Having regard to the admitted fact that the defendant 
bought the oats after two days’ detention of the sample, I think 
that the evidence was not suflicienf to justify the jury in 
answering the question put to them in the defendant’s favour, 
if they rightly understood it ; and I therefore think there should 
be a new trial. 


Judgment accordingly. 


NOTE. 


This case relates to the effects of passive acquiescence by the seller in the 
self-deception of the buyer. The general rule laid down in Freeman v. Cooke, 
1 Exch. 663 may be stated ns follows: If whatever a man's real intention may 
be, he so conducts himeelf that « reasonable man would believe that he was 
assonting to the terme proposed by the other party and that other party upon 
that bolief enters inte the contract with him, the man thos conducting himaelf 
would be equally bound, os if ho had intended to agree to the other parties’ 
terms. Hut although this is eo, the law will not allow a man to make or ncoept 
& promise whicli he knows thot the other party understands in a different sense 
from that in which he understands it himaelf. 

Questions of some nicety however arise upon the application of those 
principles, as will be obvious if the leading case is contrasted against the deci- 
sion in Denney v. Hancock, LL. R, 6 Ch. App. L. See also the subject discussed 
in Pollock on Contracts, 7th Edition, p 485. 

As an instance of the application of the principles to this country, see 
Dagdu vy. Bhana, 1. L. R. 28 Bom, 420. 
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[Reported in 9 Exch. 341; 96 R. R. 742.) 





The judgment of the Court was delivered by 


1854 Atpverson, B.—We think that there onght to be a new trial 

— in this case: but in so doing we deem it to be expedient and 
February, 23. = ‘ 

. necessary to state explicity the rule which the Judge, at the 


- next trial, ought, in onr opinion, to direct the jury to be governed 
by when they estimate the damages. It is, indeed, of the last 
importance that we should do this ; for if the jury are left without 
any definite rule to guide them, it will in such cases as these 
manifestly lead to the greatest injustice. The courts have done 
this on several occasions ; and in Blake v. The Midland Ratlway 
Company * the Court granted a new trial on this very ground, 
that the rule had not been definitely laid down to the jury by 
the learned Judge at Wisi Prive. 


“There are certain established rules,” this Court says 
in Alder vy. Ketghly,* “according to which the jury 
onght to find.” And the Court in that case adds: “ and 
here there is a clear rule that the amount which would have been 
received if the contract had been kept, is the measure of damages 
if the contract is broken.”’ | 


Now we think the proper rule in such a case as the 
present is this: Where two parties have made a _ contract 
which one of them bas broken, the damages which the other 
party ought to receive in respect of such breach of contract 
should be, either such as may fairly and reasonably be considered 
arising naturally, #.¢., according to the usual course of things, 
from such breach of contract itself, or such as may reasonably 
be supposed to have been in the contemplation of both parties 
at the time they made the contract, as the probable result of 
the breach of it. Now, if the special circumstances under which 
the contract was actually made were communicated by the 


: 18 Q. D. 3; 85 KR. R. 348. 
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plaintiffs to the defendants, and thus known to both parties, the 
damages resulting frou the breach of such a contract which 
they would reasonably contemplate, would be the amount of 
injury which would ordinarily follow from a breach of contract 
under these special circumstances, so known aud communicated. 
But, on the other hand, if these special cireumsiances were 
wholly unknown to the partv breaking the contract, he at the 
most could only be supposed to have had in his contemplation 
the smount of injury which would arise generally, and in the 
great multitude of cases not affected by any special circumstances, 
from such a breach of contract. For, bad the special cireum- 
stances been known, the parties might have especially provided 
for the breach of contract by special terms as to the damages 
in that case ; and of this advantage it would be very unjust to 
deprive them. Now the above principles are those by which we 


think the jury ought to be guided in estimating the damages 


arising out of any breach of contract. It is said that other cases, 
such as breaches of contract in the non-payment of money, or in 
the not making a good title to land, are to be treated as exceptions 
from this, and as governed by a conventional rule. But as in 


such eases both parties must be supposed to be cognizant of 


that well-known rule, these cases may, we think, be more pro- 
perly classed under the rule above enunciated, as to cases under 
known special circumstances, because there both parties may 
reasonably be presumed to contemplate the estimation of the 
amount of damages according to the conventional rule. 


. 


_ Now, in the present case, if we are to apply the principles 
above laid down, we find that the only circumstances here commu- 
nicated by the plaintiffs to the defendants at the time the con- 
tract was made, were, that the article to be carried was the 
broken shaft of a mill, and that the plaintiffs were the millers of 
that mill. But how do these circumstances reasonably shew 
that the profits of the mill must be stopped by an unreasonable 
delay in the delivery of the broken shaft by the carrier to the 
third person? Suppose the plaintiffs had another shaft in his 
possession put upor putting up at the time, and that they only 
wished to send back the broken shaft to the engineer who made 
it; it is clear that this would be quite consistent with the above 
circumstances, and yet the unreasonable delay in the delivery 
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1854 
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—— “have no — os the intermediate profits of the 
‘mill. Or, ain, suppose that at the time of the delivery 
to the carrier, ‘the -mzehinery of the mill had been in other 


et | defective, then, also the same results will follow. Here 





















, model fora new one, and that the want of a new one was the 
gt tt only cause of the stoppage of the mill, and that the loss of the 


: profits really arose from not sending down the new shaft in 


proper time, and t! at this arose from the delay in delivering 

the broken one to serve as a model. But it is obvious that in 

| the great multitude of cases of millers sending of broken shafts 
to third persons by a carrier under ordinary circumstances, such 


consequences would not in all probability have occurred; and 


these special circumstances were never communicated by the 
plaintiffs to the defendants. It follows, therefore, that the loss 
of profits here cannot reasonably be considered such a conse- 
quence of the breach of contract as could have been fairly and 
reasonably contemplated by both the parties when they made 
this contract. For such loss would neither have flowed naturally 
from the breach of this contract in the great multitude of such 
cases occurring under ordinary circumstances, nor were the 
special circumstances, which perhaps. would bave made it a 
reasonable and natural consequence of such breach of contract, 
communicated to or known by the defendants. The Judge 
ought, therefore, to have told the jury that, upon the facts then 
before them, they ought not to take the loss of profits into 
consideration at all in estimating the damages. There, must, 
therefore, be a new trial in this case. 


ute absofute. 


NOTE. 
The principle dedacible from the leading case may be stated us follows :— 
When two parties make a contract and one of them breaks it, he is liable to 
pay to the other such damages as may be considered either 


(a) to arive naturally, that is, necording to the ogual course of things from 
such breach of contract itwelf, or 


it ‘is true that the shaft was actually sent back to serve as a 








~~ 


* (b) to have been in the contemplation of the parties, at the time one ; 






Le be % ; made the contract, as the probable result of ite breach. ‘ 
‘ee | See section 73 of the indiana. Contract Act, where « similar rule is Ini 
aye — 








LAW OF CONTRACTS AND TORTs. 35 






There has been some divergence of judicial opinion as to the grounds of the 
rule And the effect of itx application in particular cases, [t seems obvious 
that a man may be deemed to foresee those consequences Of his conduct which 
® reasonable man in his place and with his knowledge and means of infor- 
mation would foresee as probable, and for such consequences he may be justly 
held anawerable, if he is bound to nae any caution or diligence at all, But 
‘cAses bave gone further and there are dicta to the effect that if a man is to 
 aniWwer for consequences which can be foreseen only with special knowledge 
of ¢ircumstances not manifest on the face of the business, it must be because, 
he not only is aware of them at the time of contracting, bat specially accepts 
apo lity for them, or “ accepts the contract with the special conditions 
attach@d to it,""eo that an actual contract arises to bear the. exceptional 
lona.”” [Horne ©. Midland Railway Co., L. R. 7 C. P. 583,8 C. P. 131.) 
Recent decisions however atfirm the principle of liability laid down in the 
leading cae and do not support the doctrine of an auxiliary special contract. 
[Agiue v. G. W. Railway Co, (1899) 1 Q. B. 413.) See aleo Hammond -v. 


Bussey, 20 Q. B.D. 79, and Ebbets v. Conquest (1896) A, C. 490. Reference - 


may also be tnade to a paper by F. R. Smith in 16 Law Quarterly Review 275. 

‘A special lows which would not natarally and obviously flow from the 
breach rust, if it is to be recovered, be matter of express terms in the making 
of the contratt; see the decision of the Supreme Court of the United States 
in Globe Refining Co., ¥. Gil Co., 190 U. 8. 540. 
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CHUNDER CANTO MOOKERJEE.' 


[ Reported in L. R., AT, AL, 23 3 2 App. Cas. 186 pS. fb. R., 
2 Cale. 235. | 


The judgment of their Lordships was delivered by 


Sim Mowracue E. Sarru.—The suit was instituted by the 
appellants, who were the successful defendants in two former 
suits bronght by one MeQueen and his wife against them, to 


recover from the defendant, Chunder Canto Mookerjee, who was 


neither an original nor added party in those suits, the amount 
of the costs incurred by them in that litigation, and which 
MeQueen and his wife, by reason of their poverty, were unable 
to pay. 

The principal suit of the MeQueens (the other deing for 
mesne profits only) was brought in the Haghl Court to recover 
from the present plaintiffs some lands in Howrah, which their 
father had purchased of one Bebee Bunnoo. 


Mrs. McQueen was the illegitimate daughter of one 
McDonald and Bebee Bunnoo, and she claimed the property 
as her father’s, and as being entitled to it, after her mother’s 
death, under his will. The defence of the now plaintiffs in that 
suit was that Bebee Bunnoo was either the real owner, or had 
been allowed by McDonald to deal with the property as owner, 
and that their father was a purchaser from her withont notice 
of any other title. It appears that they and their father had 
held possession of the property for twenty four years after the 
purchase, and had greatly improved it. 

The principal Sudder Ameen held the suit to be barred by 
limitation, and dismissed it. The High Court (finding that 
Bebee Bunnoo had died within twelve years of the suit) re- 
versed his judement, and having retained the case, and tried it 
on the merits, passed a decree in favour of the then plaintiffs, 
the MeQueens. 


\ Presents—Sin Bannesxs Peacock, Sim Montacuye E. Satu, and Sia 
Rosser P. Coirinn, 
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On an appeal to Her Majesty, the decree of the High Court 
was reversed, and it was ordered that the suits should be dis- 
missed, and that the then defendants (the now plaintiffs) should 
have their costs in India, and of their appeal to Her Majesty. 

These costs amounted toa large sum, and the MeQueens 
were unable to pay them. 


The connection of the defendant Mookerjee with the above 
litigation, and the facts relied on to support the present action, 
will now be referred to. 

A special agreement was entered into between the MceQueens 
and Mookerjec, which recited an apparently good title of the 
former to the property. By this agreement Mookerjee was 


‘appointed the attorney and mookhfear on the MecQueens to 


conduct the litigation against the present plaintiffs. On the 
one side he undertook to manage the suit, to make all necessary 
advances for the purpose, and further fo make an allowance of 
Rs. 150 per mensem to the MeQueens, for their support during 
the pendency of the proceedings. On the other side they 
agreed in effect that Mookerjee should have the management 
of the snit, they, however, assisting him, unless it happened 
that McQueen could give bis whole attention to the litigation, 
in which ease he was to have the conduct of it, “ but under the 
control of Mookerjee.’’ 

It was stipulated that all the advances should be repaid with 
interest at 12 per cent., and that, as remuneration for his 
tronble and risk, Mookerjee should havea third part of “ the 
elear net profits” of the suit; and by way of security, it was 
agreed that he should receive all moneys, and take possession 
of all Jands recovered, and after satisfying his own claims pay 
over the balance to the MeQueens. 

This power of attorney was made irrevocable, unless upon 
the terms that the MeQueens shonld repay all the moneys 
advanced with interest at 12 per cent.. and a further gain of 
Res. 2,000 as liquidated damages. 

MeQueen certainly did not give his whole attention to the 
suits ; aml (although be occasionally saw the pleaders) they were 
really managed by Mookerjee. 

Tt appears that after the present plaintiffs had obtained leave 
to appen| from the judgment of the High Court in the original 
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what would he due in case the decree should be reversed, the 
= elena defendant gave a bond to the above amount as such ts 
security. "4 

Pending the appeal to Her Majesty, Mookerjee purchased of 
the MeQueens all their interest: i in the principal suit, and the 
suit for mesne profits, ‘for’ Rs. 22,000 ont of which he was to 
deduct Rs. 12,500 for the advances he bad made to them, and 
from this time he appears to have conducted the appeal in his 
own interest, 

It should be stated that, in the former suit, the now 
plaintiffs—upon the agreement between Mookerjee and the 
MeQueens coming to their knowledge—applied to the Judge to 
have Mookerjee made a’ party to the suit under the 73rd clause 
of Act VIII of 1859, in order that, if successful, they might 
make him responsible for costs. The Judge refused the appli- 
cation. Upon the appeal to the High Court by the McQueens, 
the present plaintiffs raised this point in their memorandum 
of cross-appeal, but no notice appears to have been taken of it > 
the judgment of that Court. 


——— gave security to the amount of Rs. 12, 000 to repay . 





The plaint in the present action alleges that the plaintiffs 
being in lawfal possession as owners of the property in question, 
the defendant, knowing this was so, maliciously conspired with 
the McQueens to bring a suit in their names to take the 
possession from them, and in furtherance of this conspiracy 
éutered into the agreement already described, which is set out 
at length. It then alleges that the agreement contains false 
and Frandulent recitals of a pretended title in the MceQueens and 
that it “savours of champerty and maintenance, and is otherwise 
wholly illegal and — to publie poliey,”’ and was entered 4 
into * for the purpose of barratrously maintaining an unjust 
and oppressive suit against the plaintiffs,” in. the names of 
persons who had no right, and were without means to pay the 
a cost. It then avers that the former suit was brought “ mali- 
(a Car ciously, and without reasonable and probable cause,” and after 
Be deseribing the proceedings in the suit, and the facts showing 
Ky ea the defendant's — with ‘them, alleges: that * the litigation 
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was instigated and carried on by the defendant at his own 
expense, and with a view to his own benefit, and that he was 
the real mover, and unlawfully used the procedure of the Court 
for his own benefit. "’ 

If all these allegations in the plaint, or so many of them 
as aver that the suit was brought or instigated by the defendant, 
; maliciously, and without probable cause, had been proved, this 
action would, undoubtedly, have been sustained upon the prin- 
ciple that the prosecution of legal proceedings which are instigated 
by malice, and are at the same time groundless, is 4a wrong to 
the person who suffers damage | in consequence of them. 


This principle is thus stated by Mr. Justice W lias in 
Cofterel! v. Jones ' :— ‘ | 


“It is clear no action will lie for improperly putting the law 
in motion in the name of a third person, anless it is alleged and 
proved that it is done maliciously aud without reasonable or 
probable cause; but if there be malice and want of reasonable 
or probable cause, no doubt the action will lie, proven there be 
also legal damage. ” 


In the present case, however, both the Courts below have 
found that-neither nilice nor the absence of probable cause have 
been proved. Their Lordships entirely agree with the Courts 
in India on thie point, and it appears to them that the facts 
present a case having a wholly different aspect. 


With regard to the motives of the defendant it is not 
pretended that he entertained any ill-felling or malice in any 
sense towards the plaintiffs. ‘The terms of the agreement, and 
his large expenditure, show that he was prompted in what he 
did by his having formed a favourable and sanguine opinion of 

the title of the MeQueens, and by the bope of a profitable 
return for his advances. Nor can the suit be said to have been 
Wanting in probable cause, when the two learned Judges of the 
‘High Court who heard it on appeal decided in favour of the 
then plaintiffs. Indeed, it was properly admitted at their 
Lordships’ bar that the ease must be considered as if the allega- 
tions of malice and want of probable cause were struck out of 
the plairt. 


* g1C. B., 718. 
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the action can be maintained upon either of the two grounds 
argued at the bar, which, stating them generally, are :— 

1. That the agreement and acts of the defendant amounted 
to champerty, or were otherwise illegal as being against public 
policy, and that the plaintiffs have suffered special damage 
from them. 

’ 2. That the defendant was the reab actor in the former 
suits and had an interest in them, and was, therefore, responsible 
for the cozts of them. 


The question whether the law of maintenance and champerty, 
or any rules analogous to that law, as it exists in England, have 
been introduced into and form part of the law of India, has 
been for a long period in controversy in the Indian Courts. 
A beadroll of decisions from 1825 to the present tame was 
cited at the bar, and it certainly appears from them that the 
views of the Courts have not been uniform, and that great 
diversity of opinion has prevailed. . 

The earliest case referred to occurred in the year 1525. A 
pauper plaintiff in his petition of appeal to the Sudder Court, 
disclosed the fact that he had agreed to give half the estate in 
litigation to a third person in consideration of advances made to 
prosecute the appeal. The Court, after directing a search in the 
records for precedents of such a transaction, and none haying 
been found, declared that “the transaction savoured strongly of 
vambling,” and also that the contract to give half of a lange estate 
for a comparatively small advance was “ by no means fair,” and 
ordered that unless the agreement was cancelled the appeal 
should not be entertained. Ram Ghofam Stug v. Keerut Stag.’ 


In 1836 the Sudder Court refused to enforce against a success- 
ful litigant an agreement he had made to give two annas of the 
estate if recovered in consideration of advances made to carry on 
the suit. ‘They beld first, that the estate bein; family property 
could not be thus disposed of ; but they also held on the autho- 
rity of the decision in 1825 that the transaction was of an illegal 
character as a species of gambling, and could not be sanctioned 
in a Court of Justice, Brijnerain Sing v. Tekhnerain Singh.* 

' 4 Select Reports, 12. 

° * § Belect Keports, 131. 





These allegations being eliminated, the question is whether 
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In 1840 a similar’ agreement to that in the last case came 


other, Mr, Tucker, held, following the two former decisions, that 


“the agreement was illegal, thus (as he said) establishing the 


point for future enidance in all similar cases.”’—Zuhooroonntissa 


Kianwi v. Raseeck® Lal Witter.’ 


In a saort note of a similar case in 1849, the Court is report- 
ed to have said: “ As the precedents of the Court have held that 
champerty is illegal, we cannot enforce any condition (of the 
kind) in favour of the plaintiffs."—Andrews v. Maharaja Sreesh 
Chunder Rare.* 


In the next case the cnrrent of opinion underwent a marked 
change. 


In 1852 a ease was brought before a full Sudder Court 
consisting of five Judges, in which the Principal Sudder Ameen 
had dismissed a suit beeanse the plaintiff had obtained the funds 
to prosecute it by means of an agreement which he deemed to be 
champertous. This decision of the Principal Sudder Ameen was, 
in any view of the law, erroneons; but the Judges took oceasion 
to express their opinion on the general question. Sir R. Barlow 
says: “ There is no distinct law in our Code which lays it down 
to be illewal for one party to receive and another to give funds 
for the purpose of carrying on a suit on promise of certain con- 
sideration in the form of a share of the property sued for, if 
decreed to the plaintiffs.” Mr. Welby Jackson, whilst he thought 
the precedents of the Court (referring to the cases already men- 
tioned), had held champerty to be illegal, says: “ But the 
matter having been now bronght up generally for consideration 
before the whole Court, I have no hesitation in declaring my 
opinion that an arrangement of the nature of champerty is not 
of itself illegal or void.” Again he says: “1 know of no law 
against sach an arrangement, and there is certainly no reason 
why it shonld be declared illegal. Sueh arrangements must 
stand or fall according te the peculiar nature of their conditions. 
They are liable to question like any others where a suit is 
brought to enforce-or avoid them.” The other three Judges 
construe the former precedents (with one exception) as holding 


' 6 Select Reports, 208, 
* Ss. D, A., 1849, Beng. 340. 
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cae a Pauly: “that, as between a plaintiff and a party advancing funds 

to him to earry on his case, the Courts will not ‘recognize and 
enforce areements which appear to be exorbitant and to partake 

~ of the nature of gambling contracts.’—Aishen Lal Bhoomick v. 
Pearce Soondvee." 

This case appears to have been generally regarded as a leading 
decision. Mr, Justice Glover so treats it in a case which came 
ae before the High Court so late as 1868,and refers to it as deciding 

that champerty per se was not illegal.—Panch Cow:ee Mahtoon v. 
Kalee Churn. In this same case, however, Mr. Justice Mac- 
: pherson said he did not feel it necessary to decide the question ; 
and in consequence of the vpinions expressed by him and other 
learned Judges in India in recent cases it will be necessary to 
. advert shortly to some of the sabsequent decisions. 


In Grose and Another vy. Amirtamayt Dast,® which was the 
ease of a contract of a champertous character made by a Hindu 
widow, Mr. Justice Phear, after a fall review of the English and 
Indian cases, expressed an opinion that the law which renders 
champerty and maintenance illegal jm England is in force at 
least within the Presidency towns ; and further that agreements 
of that character were against the interests of society in India, 
and, therefore, on grounds of public policy void. Upon an 
appeal to the full Court, the Chief Justice (Sir Barnes Peacock) 
did not adopt this ground of decision. He expressed his opinion 
thas — That the deed was not binding on the reversionary 
heirs, if not upon the sround of champerty, upon the ground 
that it was an unconscionable bargain, and a speculative, if not 
sambling contract.” Mr. Justice Macpherson agreed with Mr. 
Justice Phear in thinking that the agreement was void, as being 
against public policy. 

M+, Justice Holloway in a case which came before the High: 
Court of Madras i in its original jurisdiction, in 1870, expressed 
a strong opinion that the English Statute and Common Law 
relating to champerty and maintenance prevailed in that Court, 

7 a ‘acd rendered contracts bearing that character void. He also, 
, = | with some vehemence of language, denounced such contracts 
as being contrary to public policy. ‘The opinion expressed by 


S. D. A., 1852, Bong., 394. 
* 9 Suth. W. R., 490, 
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Mr. Justice Holloway on the application of the English Statute 
and Common Law was not necessary to the decision of the case, 
for the agreement sued upon was clearly extortionate, and there 
were other sufficieat grounds for the refusal of the Court to en- 
force 1t.— Malla Jaffarje Tyeb At Satih vy. Yacali Kadar Bar 


This opinion of Mr. Justice Holloway seems to be directly 
opposed ‘to the view expressed by Chief Justice Scotland in 
delivering the opinion of the High Court of Madras in a former 
ease Pitehakniti Cheltiv, Kamala’ Naya Khan. * ‘Che Chief 
Justice there says —“ Maintenance and champerty are made 
offences by the common and statute law of England, which in 
this respect has no application to the country, and in consider- 
ing and deciding upon the civil contracts of natives on the 
ground of maintenance or champerty, we must look to the 
general principles as regards public policy and the Administra- 
tion of justice upon which the law at present rests. ‘To this 
extent we think the law can properly be applied in perfect con- 


“sistency with the Hindu law relating to contract. (See 


| Strange’s Hindu Law, p. 275)." 

The passage in Strange alluded to by the Chief Justice 
deseauts upon the similarity between English and Hindu law 
with regard to the invalidity of contracts which violate public 
policy and the interests of the community. 


In a late case in the High Court of Bombay, umodhar 
Madhavji v. Kahandas Narandas,* Westropp, C. J., declined 
to express any opinion as to the extent to which the law of 
champerty is appliable to the Presidency towns or in the 
Mofussil. 

To return tothe Bergal Presidency, it will be necessary to 
refer to one more decision only before coming to the judgments 
in the present suit. In the case of Tire Soonduree Chowdhran: 
v. The Court of Wards,’ the Court (Sir R. Couch being Chief 
Justice) held that the agreement it was sought to enforce was 
void, “as being contrary to public policy, and as therefore not 
giving any right to sue for the property which was professed 


' 7 Mad. H.C. R., 128. 

- 1 Mad. H.G.'R., 133. 
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0 be yassed by it.” “The learned ‘Chief Justice —— 
— and adopted t the observations of this tribunal in the ease 
of ——— v. Kamala N Nicker.» He also. referred with approval to | 
“the remarks of Mr. Justice Holloway | as to the mischievous 
ts of such agreements in India. ; 
iG i is to ‘be observed that in none of the above cases did any - 


question arise ‘as to the liability of the parties who eutered into — 
the agreements to third persons. 
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To come to the judgments in the present suit, Mr. Justice a 
—38* F Macpherson was of opinion upon the point now uuder considera- c·· 
=> tion that the agreement was illegal aud void as being against 
public policy, and he held, on the authority of the English case 
of Pechell v. Watson, * that the present suit might be main- 
tained. , vt 
, In the judgment of the High Court delivered by Sir R. 
Couch, C. dy reversing Mr. Justice Macpherson: . decree, the 
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English Common — and the Statutes as to maintenance aid 
champerty, are not applicable, and are considered as having no 
force in this country. They certainly do not apply to the 
mofussil, whatever question there might be how far they had _ . 
been introduced within the jurisdiction of the Supreme Court. 
+ The grovnd upon which sgreements which are champertous, or, 
: agreements for maintenance, have been held to‘be void in this 
country, is that they are contrary to public policy ; or, as des- 
eribed by the Judicial Committee of the Privy Couneil (referring 
to the case in 8 Moore), are considered to be immoral, and 
against public policy, and such as the law will not enforce 
here, and treat as void.” And he held that, though such 
agreements were in a sense illegal, they aid not amount to . 
. “an offence in India so as to give a right of action to a person: 


| ‘ who might sustain special damage from it, even if such an — 
1 action might now be maintained against a person committing 
J. the offence of champerty in England. ’’ | 


Ors It will now be convenient to refer to two cases before thie 
Committee in which the subject has been to some extent consider- 

ed. In the case referred in the Sth Moore, the Court bel 
. ee Moo, I, A. * — 
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a | having held an agreement to be void for champerty, this tribunal 1576. 
J thought the judgment to be wrong ou the grounds that the pont J————— 
| F had not been raised by the pleadings, and also that the agreement Coondoo 


was in no sense Charpertous, and this being so, their Lordships Oluaee Canto 
observed : “ It was unnecessary to decide whether ander the law acca A 
which the Court was administering those acts which in the 

English law are denominated either maintenance or champerty, 

and are punishable as offences, partly by the Common Law and 

partly by Statute, are forbidden.” But in the course of the 

judgment they made the following observations: “The Court 

seem very properly to have considered that the champerty, or 

more properly the maintenance, into which they were enquiring 

—  * was something which must have the qualities attributed to 

champerty or maintenance by English law ; it must be something 

against good policy and justice, something tending to. promote 

unnecessary litigation, something that in a legal sense is immoral, 

and to the constitution of which a bad motive is in the same 

sense necessary.” 


lé is unnecessary now to say whether the above considerations 
are essential ingredients tu constitute the statutable offence of 
J champerty in England ; bul they have been properly regarded in 
India as an authoritative zuide to direct the judgment of the 
Court in determining the binding nature of such agreements there. 


In the more recent case before this tribunal, Cheda «dare 

Chelty v. Renga Krishna Malhn Viva Puchkaiyu Naichar in 

, which a suit to enforce an unrighteous and champertons bow! 
was dismissed, the following observations were made : 


With respect to the law of champerty or maintenance, it must 
be admitte’, and indeed it ts admitted in many decided eases, 
that the law in Inia is not the same as itis in England. The 
Statute of Champerty being part of the Statute Law of England, 
J hasof course no offect in the mofussil of India; and the 

Courts of India do admic the validity of many transactions of that 
nature, which would not be recognized or treated as valid by the 
Courts of England. On the other hand the vases cited show that the 
Indian Courts will not sanction every description of maintenance. 
Probably the true principle is that stated by Sir Barnes Peacock 
ely in the course of the argument, vrc., that administering, as they 
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are ‘bound to administer, justice according to the broad principles 
of equity ‘and good conscience, those Courts will consider whe- 
ther the transaction is merely the acquisition of an interest in the 
‘subject of litigation dows fide entered into, or whether it is an 
unfair or illegitimate transaction got up for the purpose — 


of spoil, or of litigation, distarbing the peace of families and 


carried! on from a corrupt and improper motive.” 


The result of the authorities, then, appears to be that the 


English laws of maintenance and champerty are not of force as 


specific laws in India ; and the decisions to this effect appear to 
their Lordships to reston sound principles, So far as concerns 
the mofussil, there is no ground on which it can be contended 
that these laws are in foree there. The question has chiefly been 
whether they are in foree in the Presidency towns, although the 
distinction between the Presidency towns and the mofussil has 
not been always borne in mind. 

It is to be observed that the English Statutes on the subject 
were passed in early times, mainly to prohibit high judicial 
officers and officers of state from oppressing the King’s subjects 


by maintaining suits or purchasing rights in litigation. No. 


doubt, by the Common Law also, it was an offence forthese and 
other persons to actin this manner. Before the acquisition of 
India by the British Crown, these laws, so far as they may be 
understood to treat a+ a specific offence the mere purchase of a 
share of a property in suit in consideration of advances for carrying 
iton withont more, had become in a great degree inapplicable to 
the altered state of society and of property, They were laws of a 
special character, directed against abuses prevalent, it may be, in 
England in early times, and had fallen into at least comparative 
desuetude. Unless, therefore, they were plainly appropriate to 
the condition of things in the Presidency towns of India, it 
ought not to be held that they had been introduced there as 
specific Jaws upon the general introduction of British law. The 
principles on which the exclusion from Lnodia of special English 
laws rest ave explained in the well-known judgment of /he 
Mayor of Lyous v. The Kast ladia Company." 

It appears to their Lordships that the condition of the Presi- 
dency towns, inhabited by various races of people, and the 


* 1 Mow, I. A., 175, 
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lative provision direeting all matters of contract and dealing 
tween party and party to be determined in the case of Maho- 
edans and Hindus by their own laws and usages respectively, 
rwhere only one of the parties is a Mahomedan or Hinda by 
he laws and usages of the defendant, furnish reasons for holding 
hat these special laws are inapplicable to these towns. There 
¢ to have been always, to say the least, great doubt whether 
"they were in force there, a cirenmstance to be taken into con- 
- sideration in determining whether they really were part of the 
law introduced into them. 


It would be most undesirable that a difference should exist 
between the law of the towns and the mofussil on this point. 
Having regard to the frequent dealings between dwellers in the 
towns and those in the mofnssil, and between native persons 
under different laws, it is evident that difficult questions would 
constantly arise as to which law should govern the ease, 

But whilst their Lordships hold that the specific English law 
of Maintenance and Champerty has not been introduced into 
India, it seems clear to them upon the authorities that contracts 


_ of this character ought under certain circumstances to be held to 


be invalid, as being against public policy. Some of the cireum- 
stances which would tend to render them so have been ad verted 
to in the two judgments of this tribunal already cited. 


Their Lordships think it may properly be inferred from the 
decisions above referred to, and espehially those of this tribunal, 
that a fair agreement to supply funds to carry on a suit in con- 
sideration of having an share of the property, if recovered, ought 

not to be regarded as being, per «¢, opposed to public policy. 
Indeed, cases may be easily supposed in which it would be in 

furtherance of right and justice, and necessary to resist oppre=- 
sion, that a suitor who had a just title to property, amd no 
means except the property iteelf, shonkl be assisted im this 
manoier, 


But agreements of this kind ought to be carefully watched, 
and when found to be extortionate and unconscionable, so as to 
be inequitable against the party ; or to be made, not with the 
hona fide object of assisting a claim believed to be just, and of 
obtaining a reasonable recompense therefor, but for improper 
objects, as for the purpose of gambling im litigation, or of 
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ought not to be wsiven to them. 


Such, then; — the lar on this subject in India, it fails to. 
support the present action. It may be that the contract in this 
vase is unconscionable, and one which ought not to have been 
enforced against the McQueens if their suit had been successful ; 
but assuming this to be so, the plaintiffs, in their Lordships’ 
view, have failed to establish that an action arises to them there- 
from against the defendant for the losses and costs of the 
litigation. By the law of I udia. as above interpreted, the agree- 
ment did not constitute a punishable offence, and the action 






is — so as tobe contrary to public a a J 


1 


eannot therefore, as pointed out by the Chief Justice below, be 


sustained on the ground that where an indictable offence has 
‘been committed, and an individual has suffered special loss, a 
remedy by action is given to him as the party aggrieved, nor 
does there appear to be any other principle upon which the 


4 


action, under the circumsiances as the present case, can be — 


maintained. Whatever, therefore, may be the rights of the 
parties to the agreement as between the:mselves, their Lordships | 
think that the High Court was right in holding that the action. 
of the plaintiffs against a third party, founded on the alleged 
clamperty, cannot be maintained. 


There remains the question whether the action can be sup- 
ported against the defendant; as being an actor in the suit, and 
having an interest in it. It is to be observed that a snit of this 
kind, in the absence of malice, and of the want of probable 
cause, 1s Of first impression, no precedent for it having been 
fonud either in England or India. It may be assumed that, 
under the first agreement, the defendant acquired a contingent 
interest in the property, the subject of the snit to the extent of 
one-third share, besides the security for his advances ; that he — 
agreed to supply all the funds required to carry on the litigation, 
aod that he obtained the virtual control of the proceedings ; for | 
although, under certain cirenmstances MeQueen was to. manage 


the snit, and in any case to assist in the management, the 


supreme coutrol was to belong to the defendant, subject: to a 
power of revocation by ; the McQueens on onerous terme, which 
was not — nut this state of things created no. Tegel 
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| — “bet vican the "plaintiffs ‘a the wdetoidant: from which 
> promi mise ean be implied on the® part of the defendant to pay 
the pres — the costs of the former suit, on which av 
| on of contrac t can be founded ; nor does it establish a legal 
ve J 1g for 7 the former suit, as already shown, was brought 
hea at im proper motives, and upon reasonable cause: It has, 
ow * or, been contended that it would be ouly in accordance 
wa ) justice and equity that he who was the principal mover 
ofa suit, and had an interest i in it, should be made liable to the 
: is obvious that a wide field of new litigation would 
— if, af ter — termination of | the original suit another 
vendent suit might, on such general grounds, be’ ,brought 
ust third persons, I uterminable questions would arise as to 
« — of meddling and assistance which would create the 
*— ty. So fur as” precedents exist, it is either in the original 
“S suit i self, or the exercise of the summary jurisdiction of the 
Conn that. any such liability has been enforced. It is ordinary 
a tice, if the plaintiff is suing for another, to require security 
$f, for ‘costs, and to stay the proceedings until it is given. The 
— now plaintiffs were fully aware, during the pendeney of thie 
‘ ee for ner suit, of the arrangement between the MeQueens and the 

| us fendant, but instead of applying for security for costs, they 

i retitic ned the Court to make him a co-plaintiff under the 73rd 
ao ect on of Act VIIT, Without deciding whether this application 
Ww as. rightly. rejected, it is enough to say that its rejection cannot 
mae" ive ground. for an action which would not otherwise lie. 






- Do gh a ‘The instances in which persons other than parties to the suit 
—— ret on held liable to costs in England, have been principally 
— solicitors, over whom the Court exercises disciplinary 
i oe. in the case of /x re Joves.* The Courts have 
dered the real parties to pay the costs in actions of eject- 
0 ——— on the ground that that action wes in form a 
ous ot es eeding, and having once assumed this power they 
inued to exercise it in the actions substituted for that 

jecta nent. Again, the Courts, it has been said, would so 
rfere in case of any contempt or abuse of their proceedings; 
f tyward vy. Gifferd.* But all these cases relate to 
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SELECTION OF LEADING CASES, 


‘applications either in the cause itself, or to the summary 


jurisdiction of the Court. : 

A ease in the High Court in Caleutta was much relied on by 
the appellant’s counsel: Bamaxsoondurte Dossee v. Auundolal 
Bose There ina snit brought (in the original jurisdiction) 
to recover possession of land by a nominal plaintiff, Mr. Justice 
Phear, on a motion, made apparently in the suit, ordered the real 
plaintiffs to pay the costs. His jadgment is placed mainly on 
the ground that the jurisdiction exereised by the English Courts 
in actions of ejectment was introduced into the original jurisdic- 
tion of the High Court, and was applicable to analogous actions 
brought to recover land there. ‘The Chief Justice (Sir Barnes 
Peacock) in affirming this order on appeal, supported it not only 
on the ground on which Mr. Justice Phear’s judgment rests, 
but on the circumstances of the ease, which showed, as he 
thought, that there had been ‘‘a gross abuse of the powers of 
the Court, and a contempt of Court.” 


It is obvious that there is nothing in these judgments which 
gives support to the contention that an independent action will 
under such circumstances lie. 


Tt was lastly insisted for the plaintiffs that if the costs in 
India were not recoverable, the action ought to be sustained for 
those incurred in the appeal to Her Majesty, subsequently to the 
purchase made by the defendant, pending that appeal, of all the 
rights of the MeQueens in the property and the suit. - Un- 
doubtedly, the MeQueens after this purchase became nominal 
appellants only, and the claim of the plaintiffs to recover these 
latter costs is as strong as a case of the kind can be. But even 
so, it is not stronger than many cases of ordinary occurrence, 
as, for instance, trustees suing on behalf of those beneficially 
interested, or the assignors of choses in action on behalf of their 
assignees ; and in these, and similar cases which have Jong been 
familiar to the Courts whilst modes, such as requiring security 
for costs, have been devised for reaching the real party, no 
independent action for the costs against a stranger to the record 
has ever been sanctioned. Their Lordships, therefore, think 
that no distinction can properly be made between the costs of 
the appeal and the rest of the costs. 


' Bourke's Rep, 0. C. J. 45; and on appeal, p. 06. 
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It results from what has been stated, that by English law an 
ction cannot be maintained against a third person on the ground 
‘that he was a mover of, and had an interest in the suit, in the 
‘absence of malice and want of probable cause. Consequently, if 





that law governs, the second ground on which it is sought to 


support the present action fails. And if the law administered 


in the mofussil is to be resorted to, the absence of all precedent 


ina ease of such common oceurrence affords an irresistable 


presumption that that no such action is maintainable there. 


In answer to the suggestion that if no precedent exists, 
it should now be made, it has been already pointed out 
that where there is neither privity of some kind nor a 
wrong, the principle upon which actions are ordinarily sostained 
is wanting. When it is urged that the claim should be 
decided upon general principles of justice, equity, and good 
conscience, it is to be observed, in addition to the considerations 
ulready adverted to, that these principles are to be invoked only in 
eases “‘for which no specific rules may exist.” Now, it appears to 
their Lordships to result from what has been already observed, the 
rules may properly be considered to exist whichdefine the character 
ofactions of this kind and the cireumstances under which alone 
they can be brought, and that it would be out of place to resort to 
these gweneral principles in dealing with such actions. The con- 
sequences of such a resort in cases of this character would be to 
make the law utterly uncertain, to raise, as before observed, inter- 
minable questions as to the degree of interference, which would sus- 
tain the action, and mischicvously to multiply and perpetuate liti- 
gation after the termination of the original suit. Their Lordships, 
therefore, feel constrained to hold that in the absence of cireum- 
stances to convert the prosecution of the formersuitinto a wrong, 
the present action cannot be maintained. 


It has been a misfortune to the plaintiffs that security was not 
obtained for the costs in the course of the former suit. heir 
Lordships also think that the defendant was to blame innot coming 
forward as the real party in the former appeal. Under these cir- 
‘cumstances, whilst they must humbly advise Her Majesty to affirm 
the judgment appealed from, they will make no order as to costs. 
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prine ee that che ingiek dar of ——— 

as specitic laws in British | India, consequent — 
to carry on a anit in consideration of a share 
of the property if recovered, onght not to be regarded as per #¢ opposed to 
public policy. But agreemouts of such a kind onght to bo carefully watched, 
and whee extortionate, ancenseionable, or made for improper objects, ought to 


sane —— re-aftirmed by the Judicial Committee in Rawalat 
— v. ‘Sittenwsh, | y Pe File 23 Cale. S43, L. R. 20 1, A. 112; Achalraw v. Kazim | 
: Hossain, 1, LR. 27 All. 271, L. it, 821. A IS; and Bhagwat Dayatv. Debi 
Doyat, 7 C. Li, 3. 385, 1. L. R. 35 Gale. 420, L. BR. 35 1A. 48. Inthe cazo 
last mentioned, the Judicial Committee reversed the decision of the ‘Calentin 
High Court in TL. R. al Cale. 433, aud farther held that whether the ¢ransne. 
tion was an unfair and unconscionable bargain for an inadequate price can be 
mised only as between assignor and assignee, Itis further clear that if the 
transaction is soaght to be avoided on equitable grounds, terms will be Hg 
posed upon the party who secks relief, and the decree will be made con 
tional upon repayment of the sams whieh may be found to have been — 
for lewitinnte purposes, * 7 
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‘ ' BARWICK 

. 
ras ; F ENGLISH JOINT STOCK BANK. 
e 7 (Reported in L. It, EPR. 259.) 


The judgment of the Court (Willes, Blackburn, Keating, 

Mellor, Montague, Smith and Lush, JJ.) was delivered by 

J— WVirres J.—This case, in which the Court took time to consi- 
der their judgment, arose on a billof exceptions to the ruling of 
my brother Martin at the trial that there was no evidence to 
go to the jury. 

It was an action brought for an alleged fraud, which was 
deseribed in the pleadings as being the fraud of the bank, but 
whieh the plaintiff allewed to have been committed by the manager 
of the bank in the course of conducting their business. At the 
trial, two witnesses were called, first, Barwick, the plaintiff, who 
provel that he hal been in the habit of supplying oats toa 
customer of the bank of the name of Davis ; and that he had done 

8 80 lipon a @uarantee given to him by the bank, throngh their 
manager, the effect of which probably was, that the drafts of the 
plaintiff upon Davis were to be paid, subject to the debt of the 
bank. What were the precise terms of the euarantee did not 
appear, but it seems that the plaintiff! became cissatistied with it, 
and refused to supply more oats without getting a more satisfactory 
one; that he applied to the manager of the bank, and that after 
some conversation between them, a guarantee was given, which 
was in this form :— 


= * Dear Sir,—Keferring to our conversation of this morning, 
| I hee to repeat that if you sellto, or purchase for, J. Davis and Son 
> | not exceeding 1000 quarters of oats for the use of their contract, 


T will honour thecheque of Messrs. J. Davis and Son in vonr favour 
a payment of the same, on receipt of the money from the 
—— commissariat in payment of forage supplied for the present month, 
in priority toany other payment, except ‘to this bank; and 
provided, as I explained to you, that they, J, Davis and Son, are 
able to continue their contract, and are not made bankrupts. 


( Sif) Down, M. Dew AR, Manager,” 
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SELECTION OF LEADING CASES, 





- The plaintiff stated that in the course of the conversation as 
to the guarantee, the manager told him that whatever time he 
received the government cheque, the plaintiff should receive the 
money. 

Now, that being the state of things upon the evidence of the 
plaintiff, it is obvious that there was a case on which the jury 
might conclude, if they thought proper, that the guarantee 
given by the manager was represented by him to be a guarantee 
which would probably, or might probably, be paid, and that the 
plaintiff took the guarantee, supposing that it was of some value, 
and that the cheque would probably, or might probably, be paid. 
But if the manager at the time, from his knowledge of the 
accounts, knew that it was improbable in a very bigh degree that 
it would be paid, and knew and intended that it should not be 
paid, and kept back from the plaintiff the fact which made the 
payment of it improbable to the extent of being as a matter of 
business impossible, the jury might well have thought (and it 
wae a matter within their province to decide upon) that he had 
been guilty of a frand upon the plaintiff, - 

Now, was there evidence that such knowledge was in the 
mind of the manager? The plaintiff had no knowledge of the 
state of the accounis, and the manager made no communication 
to him with respect to it. Buotthe evidence of Davis was given 
for the purpose of supplying that part of the case; and he stated 
that, immediately before the guarantee had teen given, he 
went to the manager, and told him it was impossible for him 
to go on unless he got further supplies, and that the Government 
were buying in against him ; to which the manager replied, that 
Davis must go and try his friends ; on which Davis informed 
the manager that the plaintiff would go no further unless he 
had a further guaraniee. Upon that the manager acted ; and 
Davis added, “I owed the bank above 12,009/," The —— 
was that oats were supplied by the plaintiff to Davis to the 
amount of 1227/., that Davis carried out his contract with 
the Government, aud that the commissariat paid him the 
sum of 2676/., which was paid by him iuto the bank... He 

therefore handed a cheque to the plaintiff, who pressnted 
it to the bank, and without further ——— the cheque 
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Bs ke. by) 2-4 ate 
é h s is the plair ‘alate of the facts; and it was contended 
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r: bebalf of the ba nk that, inasmuch as the guarantee contains 
oye _ the plaintiff's debt should be paid subsequent 
* e bank, which was to have priority, there was no 
2 anable to adopt that conclusion. I speak spar- 

» we desire not to anticipate the judgment which 
estat tribunal, the jury, may pass. But they might, 
apor —— justly come to the conclusion, that the manager 
kn F fk pak 7 ‘intended that the guarantee should be unavailing ; that 
procure for his employers, the bank, the Government cheque, 

ng back from the plaintiff th® state of Davis’s account, 
d that he intended to do so. If the jury took that view of the 
's, they would conclude that there was such a fraud in the 


er ats the plaintiff complained of. 
























= za oat there be frand in the manager, then arises the question, 
ate "whether it was such a fraud as the bank, his employers, would be 
3 answerable for. With respect to that, we conceive we are in no 
respect over-ruling the opinions of my brothers Martin and Bram- 
well in Uielé v, Atherton ' the case most relied upon for the 
purpose of establishing the proposition that the principal is not 
answerable for the fraud of his agent. Upon looking at that 
ease, it seems pretty clear that the division of opinion which took 
‘place in the Court of Exchequer arose, not so much upon the 
— q on whether the principal is answerable for the act of au 
4 agent i in the course of his business—a question which was settled 
— as early as Lord Holt’s time *—but in applying that principle 
— to the peculiar facts of tlie case ; the act which was relied upon 
- there as constituting a liability in the sellers having been an 
ct adopted by them under peculiar cireumstances, and the author 
ei” fF that act not being their general agent in business, as the 
ae — of a bank is. But with respect to the question, whether 

__ # prineipal is answerable for the act Of his agent in the course of 
this master’s business, and for his master’s benefit, no sensible 
distinction ean be drawn between the case of frand and the case 
of any “other wrong. The general rule is, that the master is 
_ answerable for every such wrong of the servant or agent as is 
7 eommitted in the course of the service and for the master’s benefit, 
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‘7H. & N. 172; 30 L. J. (Ex.), 337. 
* Hern v. Nichols, 1 Salk., 289. 
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That: Principle is acted upon every day in running down ? 


casts, It has been app lied also to direct: trespass to goods as in . 


the case of holding the owners of ships liable for the act of masters 

 Vabeeaa: improperly selling the eargo.? It has heen held appli⸗ 
able to fictions of false im prisonment, in cases where officers. of 
railway com panies, infrusted with the execution of bye-laws relat- 
ing to imprisonment, and intending to act in the course of their 
duty, improperly imprison persons who are supposed t to. come 
within the terms of the bye-laws.° ‘Tt has been acted ‘upon 


where persons employed by the owners of boats: to navigate them — 


and to take fares, have committed an ‘infringement ofa —— or 
such like wrong.* In all these cases it may be said, as it 

said here, that the master has not authorized the act. It is ies 
he has not authorized the particular act, but he has put the agent 
in his place to do that class of acts, and he must be answerable 
for the manger in which the agent has conducted himesclf in doing 
the business which it was the act of his master to place him in. 


The only other point which was made, and it had at first a 
somewhat plausible aspect, was this :—It is said, if it be estab- 
lished that the bank are answerable for this fraud, it is the fraud 
of the inanager, and ought not to have been described, as here, 
as the fraud of the bank. I need not go into the question 
whether it be necessary to resort to the count in case for fraud, 
or whether, under the circumstances, money having been actually 
procured for and paid into the bank, which ought to have got 
into the plaintiff's hands, the count for money had and received — 
is not applicable to the case. Ido not discuss that question, 
because in common law pleading no such difficulty as is here 
suggested is recognized, If a man is answerable for the wrong 
of another, whether it be fraud or other wrong, it may be des- 
eribed in pleading as the wong of the person who is sought to 
be-made answerable in the action. That was the decision in the 


* Laugher v. Pointer, 6 B. & C., 547, at p. 554. , 

* Ewoank v. Nutting, 7 C, B., 707. * 

* Goff r. Great Northern Railway Company, 3 B, & E. 672; 320 LJ.Q, 
B. 148, explaining (at 3 BE. & E., p. G83) Woe v, Birkenhead Railway Com- 
pany’, 7 Ex. 36 ; and see Barry ». Midland Railway Company, fr. Le" 
Rep. 1 C, L, 130, 

e U uaaey v. Field, 2 C. M. & R., 432, at p. 440, 
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ease of Ruphuel v. Goolwan. The sheriff sued upon a bond ; 1667. 

plea, that the bond was obtained by the sheriff and others by Barwick 

fraud ; proof, that it was obtained by the fraud of the officer; Engtisn Joint Stock 
held, the plea was sufficiently proved. ics ca 


Under these circumstances, without expressing any opinion 
as to what verdict ought to be arrived at by the jury, especially 
considering that the whole case may not have been before them, 
we think this is a matter proper for their determination, and 
there ought therefore to be a reasre de novo. 


Fentire de nara, 


NOTE. 


The leading case is authority for the rule that the frand of & servant or 
agent may be imputed to the master or principal, if the frandalent act was 
done by the servant in the course of the master’s business,or by the agent 
within the scope of the principal's authority, and for the benefit of the 
master or principal; conversely, the fraud of the servant cannot be 
imputed to the master, where the servant although acting in the course of 
the master’s business is acting not for the master’s benefit, but in pursuit of 
his own private ends. Sce Britieh Mutual Banking Association ¥, Charnwood 
Forest Ry. Co. 18 Q. B. Div. 714. See also Bigelow on Fraud, Vol, I, p. 226. 


'S A & E., 565 








~ 


—— KEIGHLEY, MAXSTED & Co, 8* 
=) v. a : . J 

ie _ DURANT. — 
[Reported in L. R., (1901) A.C., 40) 


‘ The following judements were delivered : 5 
Eant or HAtsBory_ L.C.—My Lords, there are here no act * 
really in dispute in this case. Roberts made a — F 
4 on his own behalf and without the authority of anybody else. Yer. 
ae The contract was made and the parties to it ascertained, and el 


am of opinion that upon no principle known to the law could the 
tig present appellants be made-parties to that contract. They could, — 
be of course, make another cottract in the same terms if: they | 
; pleased, but it. would not be this contract. It is suggested — by roy 
the judgment of the Court of Appeal as possible, that what is aan 
described as ratification might, if the parties had so pleased, — * 

the contract, which was one made between A and B, to include 

C as one of the contracting parties. I think such a suggestion & 
is contrary to all principle, and for it there is no decision which a 
ealls for your Lordships to over-ride it, though I confess I should *— 
have no hesitation in doing so if there were. The parties to : 
the-contract, who have already bound themselves by it, are just 

as much part of the contract as any other part of the contractual 
obligations entered into. rad 


L confess I do not see the relevaney of the argument that a 
contract might be made in the name of an unknown principal, 
and that such a principal may sue and he sued, though the 
name was not given at the time the contract was made. The 
fact is that in such a case. the contract is made by him, and 
the disclostire afterwards does-not- alter or affect the contract 

: actually made. Here it would alter the contract afterwards and 
: make it a different contract. If it is said it is an anomaly, it: 





he 
5 certainly is not the only one in our law, and if it were sought: — ie F 


make our laws harmonious by deciding that any proposition — * 1 a 

which our laws establish involves as a necessary consequence thé 
establishment of everything that is analogous to it, the result: 
* is would be ery: perplexing. — lagree with the Master of 














4 tae ad a ; a = 7 





LAW OF CONTRACTS: AND TORTS. — 50 


e Rolls that a lone line of authorities has decided the ques- 
tion in favour of the view which he maintains. 


My Lonls, I should say no more but for Collins L.J.’s 
appeal to the Roman law, and with @reat respect for anything 
that falls from the Lord Justice, I cannot think that if 
the law were as there laid down it would help the present 
ty _ respondents. I do not think the passage in the Digest 

“upon which he founds his argument refers to what we call 

. ratification at all; but I wish te add that, if it could 
be clearly made out that it did so, T should not be much 
impressed by it. There are parts of the Roman law which 







undonbtedly we have made pdrt of our own law, and they’ 


aré binding on us, not because they are part of the Roman law, 
but. because they have become part of our law. There are some 
countries which have made the Roman law their own, bat in 
this country we have never adopted it in such a wholesale 
fashion. Hale, C. J., said the sources of the English law are 
as undiscoverable as the sources of the Nile, and although in 
our day such a phrase cannot be appropriately used, it was 
true in Hale’s time. Our law differs in most important respects 
J from the Roman law, and to quote the Ktter as an authority 

we must shew that it has become part of our own jurispru- 
* dence. 

T move your Lordships that the judgment appealed from be 
reversed, and that the respondents do pyy to the appellants the 
costs both here and below. 

Lorp Macwacuren.—My Lords, | am of the same 
opinion. 
I dissent very respectfully from the judginents oF the 


majority of the Court of Appeal, and T agree entirely with the 
Master of the Rolls, 


* Abus. said that there is no decision one way or the other. 
*. It is quite true that there is no reported case in which the 
precise question discussed in the judgements under review has 

. been raised and determined, and it may be that Collins, L. J., 


is right in thinking that there is no diefem in which that 
question has been dealt with pointedly and sdvised!y. But 
there isa stream of authority all tending in one direction, 
which it is impossible, | think, to gainsay or resist, and which 


1901. 


— 


Keighley, Maxated. 
& Co, 


r, 
Durant. 









haw, been treated as conclusive b; text-writers of acknowledged « 
eminence both in this country and in America. And when 4 
your Lordships are told that. there | is no avtual decision, nor even 5 
any caref· Ny considered expression of opinion in favour of the — 
view which the Master of the Rolls took to be settled law, I 
cannot help recalling the observation of a great judge: “The 
clearer a thing is,” said James, L. J., “the more difficult 15 1s 

3 to find any express authority or any d/efam exactly to the 

| point,”? | 

My Lords, I will not trouble you by going through the roll 
of cases bearing upon the question. It would be impossible, I 
think, with advantage to add anything to the very able and ex- 
haustive review of the Master of the Rolls. I will only say a 
few words in reference to the two grounds on which his conclu- 
sion is challenged by Collins, L.J. Having satistied himself 
that the case was not governed by authority, the learned Lord’ 
Justice ends his judgment by declaring that he was bound to 
decide in accordance with what he regarded to be “principle 
and common sense.”” 

In appealing to Common sense, 1 do not for a moment 
suppose that Collins, L. J_, meant to intimate that the conclusion 
at which he had arrived, believing himself to be wuntrammelled: 
by authority, was a self-evident proposition which ought to 
command the assent of all sensible persons. Admittedly, Lord 
Cairns and Lord Esher, both sensible persons I should say, took 
the other view. I rather suppose that the learned Lord Justice 
meant to appeal to considerations of convenience. But it is 
diffienlt to understand how this new departure, if it be a new 
departure, can be required by any consideration of that sort, 
seeing that in all these years the question has never before 


presented itself for decision but once, and then the case was 
decided on other grounds. 


With all deference, I much doubt whether the decision under | 
appeal is in accordance with good sense, whatever that expres- 


sion means. Still less do I think it is in accordance with 
‘ principle, 





As a general rule, only persons who are parties to a contract, 
acting either by themselves or by an authorized agent, can sue 


* (1875) L. R., 10 Oh. 526. 
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be sued on the contract. A stranger cannot enforce the 
ntract, nor can it be enforced against a stranger. That is the 
le ; but there are exceptions. The most remarkable exception, 
think, results from the doctrine of ratifieation as established 
n English law. That doctrine is thus stated by Tindal, C. J., 
in Wilson v. Vimman* + © That an act done, for another, by 
“# person, not assumin¢ to act for himself, but for such other 
person, though without any precedent authority whatever, 
becomes the act of the principal, if subsequently ratified by him, 
is the known and well established rule of Jaw. In that case 
the principal is bound by the act, whether it be for his 
detriment or his advantage, and whether it be founded on a 
tort or on a contract, to the same effeet as by, and with all 
the consequences which follow from, the same aet done by his 
previous authority.” And so by a wholesome and convenient 
fiction, a person ratifying the act of another, who, without autho- 
rity, has made contract openly and avowedly on his behalf, is 
deemed to be, though in fact he was not, a party to the contract. 
Does the fiction cover the case of a person who makes no avowal 





at all, but assumes to act for himself and for no one else? If 
. ’ Tindal C. J.’s statement of the law is accurate, it would seem to 
exclude the case of a person who may intend to act for another, 
but at the same time keeps’ his intention locked up in his own 
breast ; for it cannot be said that a person who so conducts him- 
self does assume to act for any body but himself. But ought the 
doctrine of ratification to be extended to such a case ? On prin- 
ciple I should say certainly not. Tt is, I think, a well-established 
principle in English law that civil obligations are not to be 
ereated by, or founded apon, undisclosed intentions, That is a 
_ very old principle. Lord Blackburn, enforcing it in the case of 
Brogden vy. Metropolitan Ry. Co.,* traces it back to the vear- 
. books of Edward IV (17 Edw. 4, %, pl. 2) and to a quaint 
— judgment of Brian, C. J. ; “ Tt is common learning,” said that 
Chief Justice, who was a great authority in those days, “ that 
the thought of a man is not triable, for the Devil has not 
knowledge of man's thoughts.” *% Sir FE, Fry quotes the 
' (1843) 6 MO& G,, at p. 242. 
oo * (1877) 2 App, Cas, at p, fire. 
= * In the original thus . “*comon erudition est of q Tentent d'un home ne 
‘were trie, car le Diable nad conusance de Ventent de home | 
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“same obs beervation in his work on Specitic E Peifotnanee, — 295 | 
ie [ op. (133, 3rd ed Iti is, 1g think, a sound maxim—at least, i in its: 
legal aspect = and. in my opinion it is not to be puts aside or * 
disregarded merely. because it may be that, in a case Tike the 
eae . present, no injustice might be done to the actunl parties to the lees ; 
we contract by giving effect to the undisclosed intentions — of a Fi | X 
rhe” would-be agent. . 4 ' 
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My Lords, I have nothing more to add on the question oles 
* principle. But I should like to say a word or two about the 
case of Bird v. Brown,’ on which Collins, L. J., seems to 
place his chief reliance. The case is instructive, I think, and. 
useful, because it tends to shake one’s confidence in the infallibi- | | 
lity of reports, which always seem to carry the more weight the j.'s 
less opportunity there ts of testing their accuracy. Why should 
an obscure report be taken for gospel merely because it 1s old 2 
Bird vy. Brown \ was heard by four judges. Only one jndg- 
ment was given. ‘The Exchequer Reports attribute the judg- 
ment to Rolfe B. The Law Journal ascribes it to “Parke B, 
The Jurist puts it in the mouth of Pollock C. B. No one gives 
it to the fourth Judge ; but then there were only three sets of 
reports current at the time. The weekly Reporter did not — 
till later. . 


The passage in the Exchequer Reports on which the learned 
Lord Justice relies begins with these words: “ If A. B., unautho- 
rized by me, makes a contract on my behalf with J. S., which i if 
afterwards recognise and adopt, there is no difficulty in dealing 
with it as having been originally made by my authority. J. —— 
entered into the contract on the understanding that he was 
: dealing with me, and when I afterwards agreed to admit that 8 
such was the case, J. S. is precisely i in the eondition in whieh be — 
meant to be.” So far no exception can be taken to the language * : 
of the learned Judge, whoever he was. ‘Then follows this s sen -· “4 
tence, on which Collins, L. J., lays a stress, denoted by italics, | 
in his printed judgment : : “orif he did not believe A. B. to be 
acting for me, his condition is not altered by my adoption of the 
: ageney, for he may sue A. B, as principal at his option, aud has * 
— the same equities against me if T sue which he would have had 
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‘against A. B.” Now, I cannot understand that. The assump- 1901. 

tion is that A. B., — ised by me, has made a contract on  gyighley, Maxated 
my behalf with J.S. Why J. 3. should not believe that A. B. —* 
“was acting for me, ia A. B. said he was, I do not understand, Durant. 


ner can I see why his want of belief should give him a right to 

sue A. B. as principal when the contract was made on the’ repre- 
sentation that A. B. was not principal. The sentence reads like 

an irrelevant gloss which has crept into the text. I think there 
must be some mistake somewhere, and it is consolation to one 
who is greatly puzzled by the paseage to find that it does not 
oceur in the report of the case in the Law Journal. 


I think the appeal must be allowed. 


Loxp Suanp.—My Lords, I am also of opinion that the 
judgment of the Court of Appeal should be reversed, and the 
respondent’s action dismissed ; but as your Lordships’ opinions 
deal so exhaustively with the grounds of judgment on which the 
decision of the case depends, I propose to make only a very few 
observations. 

It may be assumed that Roberts, in the contract he made 
with the respondents, intended to buy, and did buy, on the joint 
account of himself and the appellants, hoping and expecting that 
the appellants would, when informed of the terms of his pur- 
chase, ratify or adopt the transaction as on joint account. The 
evidence of this is certainly meagre and unsatisfactory, and 
involves, as I think, the admission of the entry made in Roberts’ 
book, to which the appellants were no parties, and which was not 
evidence of contract against them. But at the utmost the 
respondents can only plead that he has proved by his own testi- 
mony that in buying he did so on the joint acecunt, in the hope 
and expectation that the appellants would adopt or ratify the 
transaction. 

On the other hand, it is clear that Roberts made no SUrores- 
tion that he was acting for any one lut himself, or even that he 
had hope or expectation that the appellants would be parties to 
the contract. The contract was made avowedly for himself 
alone, and not on the statement that he acted on behalf of any 
principal, or joint contractor, or proposed joint contractor 
with himself. And it is equally elear that he had no authority 
from the appellants to make any contract for them, or to 
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make any — m which they wonld be intarented|: for he 
agreed to pay a price which was in excess of that which 
the appellants” were prepared to give. It is to he further 
noted that it cannot be said or suggested that the 
appellants, by any communication with the respondeuts, or by 
their Conduct in relation to the respondents by any dealing with 
them, ratified or adopted their contract with Roberts, so as ina 
question with them to entitle the respondents on any such ground 
to maintain that the appellants had become liable on contract to 
them, | 


The question which arises on this state of the facts is whether, 
where a person who has avowedly mide contract for himself (1) 
withont a suggestion that he is acting to any extent for 
another (an undisclosed principal),and (2) without any authority 
to act for another, can effectually bind a third party as principal, 
or as a joint obligant with bimself, to the person with whom he 
contracted, by the fact that in his own mind merely he made a 
contract in the hope and expectation that his contract would be 
ratified or shared by the person as to whom he entertained that 
hope and expectation. Iam clearly of opinion, with all respect 
to the majority of the Court of Appeal, that he cannot. The 
only contract actnally made is by the person himself and for 
himself, and it seems to me to be conclusive against the argu- 
ment for the respondents, that if their reasoningg were sound it 
would be in his power, on an averment of what was pessing: in 
his own mind, to make the contract afterwards either one for 
himself only, as in fact it was, or one affecting or binding on 
another as a contracting party, even although he bad no autho- 
rity for this. The result would be to give one of two contracting: 
parties in his option, merely from what was passing in bis own 
mind and not disclosed, the power of saying the contract was 
his alone, or a contract in which others were bound with him. 
That, I think, he certainly cannot do in any ease where he had 
no authority, when he made the contract, (o bind any one but 
himself. 


I have only to add that, for the reasons stated by my noble 
and learned friend Lord Robertson, I do not think the Roman 
iting gives any support to the judgment of the Appeal 
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Lorp James op Herevonp.—My Lords, the facts in this 
case are not in dispute and 1 do not purpose referring to them 
in detail. The grounds upon which I have arrived at the con- 
clusion that the judgement of the Court of Appeal should be 
reversed can be shortly stated. 


Roberts, the so-called agent, entered into a contract with the 
respondents for the purchase of two quantities of wheat. When 
doing so he had no principal—he made the contract for himself 
alone. The cause of action in this case is founded upon the 
statement made by Roberts, that at the time he made the con- 
tract he had mentally formed the intention to offer to the 
appellants the option of ratifying the contract and becoming 
parties to it. But no notice of this intention was given to the 
respondents : they contracted with Roberts alone, and knew no 
one else. ‘They knew of no disclosed principal other than 
Roberts, and there was no undisclosed principal—no such person 
existed. But the day after Roberts bad made the contract for 
himself he met the agent for the appellants, who agreed to share 
the contract with Roberts. 

The question is, Does this latter agreement amount to a rati- 
fication of the contract between Roberts and the respondents? In 
my judgment, it does not. Common sense and authority are 
alike opposed to it, 

Doubtless a person can confirm and ratify a contraét which 
was in fact made on his behalf. But an undisclosed principal 
must exist at the time of the contract. He cannot be brought 
into life as a principal after the contract has been made withont 
any recognition of his existence. No doubt a third person, 
by agreement with one of the principals, may. as between those 
two persons, take an interest in the contract; but that sub- 
sidiary contract does not create any privity between the third 
person and the other principal to the original contract. To 
‘establish that a man’s thoughts, unexpressed and unrecorded, 
can form the basis of a contract so as to bind other persons and 
make them liable on a contract they never made with persons 


they never heard of, seems a somewhat difficult task. Hitherto 
~aman’s untold thoughts have been regarded to be of a merely 
nominal value, and the offers generally made for them certainly 


do not represent large sums of money. If the judgment of the 
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majority of the Court of Appeal be right, these hidden’ thoughts 
may represent very large sums of money. 

An interesting academic discussion took place at the bar for the 
purpose of discovering the effect of certain passages to be found 
in a portion of the civil law. Whatever the effect of these quota- 
tions from the Digest may be, they canno‘ do more than throw 
light upon the meaning of doubtful passages in our own law, 
and I cannot discover that there are doubts requiring solution 


in the law of this country affecting this case, The learned 
Master of the Rolls has in his judgment very laboriously and 


clearly traced the authorities bearing upon the subject of rati- 
fication. 


In the case of Sanderson v. Griffiths ' Holroyd,-J., 1 think 


very correctly stated the following proposition: “ It was said, 


howéver, that A at a subsequent time assented to the agreement, 
and that such subsequent assent made it his agreement a4 ¢artio, 
There might have been weight in that argument if the agent, 
when he made the agreement, had professed to have authority 
to act for A, because then the subsequent ratification would have 


been a recognition of the authority which the agent assumed to 


have when he made the agreement. But here A never pre- 
viously authorized the agent to make the agreement on his be- 


half, nor is he named as a party for whom the latter professed to 
act,” 


This judgment, delivered more than seventy years: ago, 


has been followed by many most eminent Judges in the cases: 


quoted by the Master of the Rolls in his judgment, and placed 


before your Lordships by counsel at the bar. Fully accepting 
the principles laid down by Holroyd, J., I concur in the views 


already expressed by your Lordships, that ‘they should be applied | 


to this case, and that, therefore, the judement of the majority 
of the Court of Appeal is erroneons and should be reversed. — 


Lonp Davey.—My Lords, the facts necessary to raise the 


question of law on which the learned Judges have differed may 


be thus stated: Roberts made a contract in his own name 
purchase a large quantity of wheat from Durant & Co, the 


without any authority from the appellants to buy the wheat on 


* (1826) 5 B. & C., 909, 
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present respondents, Roberts bought on his own account, ‘and — 
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joint ace: ve with them, but (it may be assumed for the pur- 
I so the present judgment) intending that the appellants 
phot d have | the benefit of the contract on joint account with 
| * k, if they chose to accept it, and hoping and expecting that 
— do so, The appellants did afterwards agree with 
s to fake to the purchase on joint account with him. 
swas unable to fulfil his contract, and thereupon the 
— sued the appellants as undisclosed principals. At the 
e cos » of the plaintiff's s case the learned counsel for the appellants 
2 aitted that there was no case, and, after some argument, Day, 
J. gave judgment for the appellants, holding that there had been 
a fai lure to prove any ratification by them—meaning, as appears 
— rom wha he had previously said, that no ratification was legally 
po: Ossi ae in the circumstances. 


. he question of Jaw, therefore, is, whether a contract made by 
a nat 1 purporting and professing to act on his own behalf alone, 
an Lnot on behalf of, a principal, but having an undisclosed inten- 
tion to give the benefit of the contract to a third party, can be 
ra t ified by that third party, so as to render him able to sue or 
liable to be sued op the contract. In the course of his judgment 
J Col ins, L. J., says that the point has never been actually decided, 
thou ugh he admits there are numerous diefa upon it which have 
. bee rome the foundation of statements in text-books more or less 
| verse to the present respondent’s contention, and he says that 
1e uestion must now be determined on principle. 
ce Thi e learned Lord Justice does not cite a single judicial state- 
ment of the doctrine of ratification, or any single statement of it 
byt - tes -writers, which is in favour of his view. So far as autho- 
rity is concerned, | he is driven to rely upon some words attributed 
int 12. ax chequer Reports to Lord Cranworth (then Rolfe B.) in 


B tird v. ‘Brown 1 and a case of Svames v. Spencer. 2 


In Birt: v. Broen * Lord Cranworth stated the gveneral doctrine 
th thus : “Te A. B., unauthorised by me, makes a contract on my 
af alf with J. S. which I afterwards recognise and adopt, there 
er ‘difficulty i in dealing with it as having been originally made 
my authority. J. S. entered into the contract on the under- 
sti fending that he was dealing with me, and when I afterwards 
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= 


- 


' 4Ex,, 780; 19 L. J. (X. 8.) Ex., 154. 
— (1822) 1 D. R., 32; 24 KR. R,, 631, 


1901, e "a 


Dorast. 








— 


- 






ee — 


⸗ 
* 








Ecrtodx OF LEADING CASES. 


agree to admit that such was the case, IS. is precisely in the con- 


1 aition in which he meant to be.” The statement of the doctrine 


is, so far, entirely in favour of the appellants’ contention ; but 
Lord Cranworth is reported to have added: “or if be did not 
believe A. B. to be acting for me, his condition is not altered 
by my adoption of the agency, for he may sue A. B. as principal 
at his option, and has the same equities against me if IT sue 
which he would have had against A. B.”" These are the words 
relied on by the Lord Justice. They are not to be found in the 
report of the case in the Law Journal, where the judgment is 
attributed to Parke B. Lord Cranworth, if he was the author of 
these words, or if the words were really used, may bave been 
thinking of the class of cases where a person contracts professedly 
on behalf of a principal but without naming him (as was said 
by Willes, J., in Watson v. Swann ' and see Lyell v. Kennedy.? 
This interpretation would satisfy his language, or he may have 
overlooked the point now in question; I do not know. But 
whatever Lord Cranworth may have said or intended, the words 
relied on are not sufficient to raise a doubt in my mind as to the 
accuracy of the statement of the law by other learned Judges. 
The case of Soames v. Spencer * may perbaps be explained on 
the principle that fraud will not be presumed, and therefore a 
man who assumes to sell another person’s property really pro- 
fesses to be acting for the true owner. But, however this may 
be, the point now before your Lordships does not appear to have 
been raised or argued, 


On the other hand, the Master of the Rolls has cited a large 
number of cases, extending over a period of seventy years or 
more, and containing the opinions of such Judges as Lord 
Wensleydale, Tindal, C. J., Erle, C. J., Willes, J. and Lord 
Bowen. ‘These eminent persons all state the law one way. I 
refer in particular to Vere v. Ashby *; Wilson y. Tumman ® ; 
Watson v. Swann '; Faleke v. Scottish — Insurance Co..© 


& (1862) 11 C. B. (N.8,), 756. 

» (1889) 14 A. C., 437, at p. 456. 

1D. &RB., 32; 24 R. R., 631. 

+ (1820) 10 B. & C., 208; 34 RB, B., 408. 
* 6 Man. & G., 236. 

* (1886) 84 Ch. D., 234. — 
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rT I do ‘nat think that the propositions of law to be found in 
thes e cases can be brushed aside as mere dicta. Watson v. Swann,’ 

fo Felipleiswas an action upon a policy of insurance entered 
i ito: by one John Smith in bis own name, Erle, C, J., says: 
Ni a3 It is clear law that no one can sue upon a contract unless it 
—* — as been made by him, or has been made by an agent professing 
t act for him, and whose act has been ratified by him. Now, 
her r e the contract was not made by the plaintiff, nor did it 
“pu p ort to be made on his behalf ; it purported to be made by 
Smith on his own behalf.” Willes, J., adds: ‘* It is not neces- 
sar J— py he should be named, but there must be such adescrip- 

tes of bh im as shall amount to a reasonable designation of the 
person intended to be bound by the contract.” 


3 Stery on Agency and Kent’s Commentaries were also referred 
to. ™ ‘Section 251A of the former work contains a very full state- 
_ ment of the doctrine, and shews that the learned author under- 
stood the law in the same way as the learned Judges already 
quoted 0 or referred to. I think Mr. Carver successfully shewed 
that: s. 251A is in the language of story himself. To these 
autl norities should be added the learned note of Mr. Serjeant 


i. 
" 


ae 


a 


: F fan: ning to the case of Wilson v. Tromman.* 
mS 2 The weight of authority is therefore against the opinion of 
a pth learned Lords Justices, and | may be permitted to add that 


Ui @ examination of the cases has confirmed my own previous 
im ression of what the law is upon the point in question. It 
—* appears: from a note in Smith’s Leading Cuses to Armory v. Dela- 
a mirie® that the point now taken was raised in an unreported 
case of Matheson v. Ar/burn, and that Lord Cairns and Brett, 
Li 3.<( (Cockburn, C. J., dissenting) were of opinion that a con- 
tract made by one on his own behalf, though intending to buy 
ron n behalf of a third person but without authority from him, was 
-_. — of ratification by that third person. It is, however, 
| | br stated that the ease went off on the failure to prove the alleged 
; intention. 
7 I might content myself with these grounds for my judgment ; 
pees ‘Collins, L. J., has given reasons for his opinion that this case 
* (1862) 11 C, B. (N,S.), 756, 


* 6 Man. & G., 236 at p. 239, 
* 15m. L. C., 10th ed., p. 349, 










— or LEADING — 


Le ie 


pression) common senee, and has also referred to the Roman law on 
the subject. I will out of respect to him shortly state my views. 
upon this portion of his judgment. The argument seems to be 
that as the law permits an undisclosed principal, on whose behalf 
a contract has been made, to sue aud be sued on the contract, 


and as the effect of ratification is equivalent to a previous man- 
date, a person who ratifies a contract intended but not expressed 


to be made on his behalf is in the same position as any other 


undisclosed principal. Further, it is said that whether the 
intention of the contractor be expressed or not, its existence is 


mere matter of evidence, and once it is proved the conclusion 
ought to follow. Romer, L. J., held that on prineple it ought 
to be held that ratitication (in the ease before the Court) is 
possible, and that to hold the contrary would be to establish 


an anomaly in the law, and moreover a useless one. My Lords, 


l cannot agree, There is a wide difference between an agency exist- 
ing at the date of the contract which is susceptible of proof, and 
a repudiation of which by the agent would be fraudulent, and 
an intention locked up in the mind of the contractor, which he 


may either abandon or act on at his own pleasure, and the 
ascertainment of which involves an inquiry into the state of his 


mind at the date of the contract. Where the intention to 
contract on behalf of another is expressed in the contract, it 
passes from the region of speculation into that of fact, and 
becomes irrevotable. In what sense, it may be asked, does a 


man contract for another, when it depends on his own will 


whether he will give that other the benefit of the contract or 
not? In the next place, the rule which permits an undisclosed 
principal to sue and be sued on a contract to which he is nota 
party, though well settled, is itself an anomaly, and to extend 
it to the case of a person who accepts the benefit of an undis- 
closed intention of a party to the contract would, in my opinion, 
be adding another anomaly to the law, and not correcting an 
anomaly. 


The passages in the Digest cited by the Lord Justice are 
from Dig. ILI. tit. 5, De megotsis gestis. TE the whole of the 
title be read, it does not appear to me to bear out the meaning 
placed upon it by the Lord Justice, and I can find no warrant for 
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ought to be decided otherwise on principle and (to use his own ex. 
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gloss put by him on the words med coutemplatione and meo 
mine. I need not, however, pursue this topic, because I believe 


that one of your Lordships will diseuss it with a fuller knowledge 
of Roman law than I can command. 


Tam therefore of opinion that the appeal should be allowed. 
Lorp Baamprox (after stating the facts)—-My Lords, 


it was not suggested that in any of the several telegrams in 
which the contract was contained, or in other way, Durant was 
‘made aware, or that Roberts ever hinted to him, that in making 


it he was acting by the authority, or on behalf, of an undisclosed 
principal. Had he so made it—though at that time no authority 
from Keighleys was then in existence—Keighleys might have 
ratified and adopted it, and having done so both they and Darant 
would have been as responsible upon it, each to the other, as if 
Keighleys bad been a party to it from the beginning ; but as 
this contract was clearly not so made, but was a simple written 
contract between Durant, the vendor, and Roberts, acting 
apparently for himself only, as vendee, it could not be so ratified 
by Keichleys, for there was no contract open for them to ratify ; 
and it could not have been adopted by them, for after a contract 
has been finally concluded between two persons it cannot be 
altered so as to make a third person liable upon it. If this ts 
desired, it must be done through the medium of a new contract. 

Bat it is said for the plaintiff that when Roberts mace his 
contract he had within his mind an intention, though he never 
communicated or disclosed it to anybody, to make it on the 
joint account of Keighleys and himself, and that such secret 
intention was quite sufficient to empower Keighleys to ratify or 
adopt it. I cannot assent to this view. I have always been 
under the impression that a concurrence of intention was 
an essential element of a contract. Nobody can doubt that 
it is essential in making an agreement to ascertain who 
are then intended to be made parties to it. It is impossible 
in construing a contract to give any weight to such a 
reserved intention as that suggested in this ease; to do so 
would be to open wide a doorway to fraud and deception ; and 


it would necessitate the addition of the doubtful science of 


thought-reading to the requirements of a mercantile education. 
I reject, therefore, this doctrine of mental reservation, and strip 
from the case the element of secret intention, 
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The case then is reduced to this: that there is a contract 


7, Maratea between Roberts and Durant simply, to which it was never_ 
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avowedly contemplated that Keighleys shoul! be parties. 
Neither Keighleys nor Durant could make the former liable by 
adoption or ratification of a contract to whieh, when it was 
concluded, it was not in contemplation of themselyes or Durant 
that they should or could be so, This action, therefore, which 
is based on a contract to which Keighleys were not parties, 
must fail, 

I say nothing about any new contract which it was open for 
the parties, or any of them, to have made if they had so 
thonzht fit—a new contract between themselves. It may or 
may not be that some contract between Roberts and Keighleys 
might have been formulated ont of the interview with Wright 
on May 12 at Manchester. Iam now dealing only with the 
contract made on the Lith between Roberts and Durant, to 
which, in my opinion, the appellants (Keighleys) could not 
make themselves, or be made by Durant, parties. 


I will not detain your Lordships by again referring to the 
numerous cases cited at the bar, nor to those so fully disenssed 
by the Court of Appeal; in addition to these, I desire only to refer 
to that of Kelner v. Bart-r '' decided by Erle, C. J., and Willes, 
Byles, and Keating, JJ. I agree in the judgment of the present 
Master of the Rolls in the Court of Appeal. It follows that, 
with all respect to the opinions expressed by the majority of 
that Court, I cannot concur in their views. In my opinion, 
therefore, the judgment of the Court of Appeal should be 
reversed, the judgment of Day, J., restored, and this appeal 
allowed with costs. 

Lory Roperrson.n—My Lords, after so much has been 
said in which I agree, I shall confine ny observations to the 
briefest statement of my view of the case generally, and a few 
remarks on the inferences which have been drawn from certain 
texts of the civil law. 

With the Master of the Rolls, and in his words, I hold that, 
“unless the contract made by the unauthorized agent purports 
or professes......to have been entered into on behalf of another 
+. then that contract made by the unauthorized agent was 
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: ot capable of being ratified by a stranger to it.”’ To speak 


the “ purporting or professing ” as if this were one condition, 


- more or less, of ratification, seems to me to be rather an under- 


* 
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statement. Allare agreed that there must be some special 


lation between the ratifier and the contract other than and 


‘antecedent to his claiming the contract. ‘To hold otherwise 


‘would be to admit extravagant results. It seems to me that 


7 


the whole hypothesis of ratification is, that the ultimate ratifier 
is already i in appearanee the contractor, and that by ratifying 
he holds as done for him what already bore, purported or professed 
to be, done for him. There is, as it seems to me, no room 
for ratification (unless all the world may ratify) until the credit 
of ‘another than the agent has been pledged to the third party. 
‘Whether the unauthorized agent be marked out as an agent by 
what he says, or by what he wears, is, of course, a mere matter 
of cireumstance and of evidence ; but an agent he must be known 


to be, and as agent he must act. On the other hand, the only 


theory consistent with the respondents’ argument is, that the 
essential condition is that the person making the contract did 
so ina state of mind which may more accurately be described as 
hope than — that the person who ex Aypothest ultimately 


“ratifies” would ‘ratify.” The difficulty of stating this 


‘theory, and the difficulty of working it, having regard to its 
basis being unexpressed and very likely half-formed expectations, 
are not indeed conclusive objections, but they ecballenge scrutiny 
of supposed origin of the theory. And this leads me to what 


Collins, L. J., has said about the civil law. 


Now it is remarkable that, the question in hand being the ratifi- 
eation of contracts, nothing that is cited from the civil law relates 
to contracts. The passage first and mainly relied on by Collins, 
L. J., relates to the exaction of a debt by it negolior Ape gestor, 
Now I agree thut in the text importance is attached to the 
coutemplatio with which the wegotiorum gestor had acted. But, 


in order to ascertain the relevancy of this element, it is necessary 
to grasp the thesis of the long discussion of which the passave 


*8 
J 


cited is © mere episode. The question being discussed is: In 


1 | what cases shall a person interfering in the affairs of an absent 





man have an action (for re-imbursement or the like) against 
- that man? And one of the conditions of this purely equitable 


> 10 


1901. 
—~ 
Keighley, Maxeted 
40 


?, 
4 


vw. 
Durant. 












iy 


—— — wey 





remedy (allowed by the Sieg of the later Roman. — is 
that the intervention shall have been really a friendly interven-— . 


tion ‘in the interest of the absent dominns, and not a selfish — 


intervention traly in the interest of the intervener himself or 


ofa third party. In that question the confemp/afio is of essential — 


relevancy, while the avowal of it is of no relevancy at all expt J 


as evidence. Accordingly, in the case of Seius, the ‘negotiorum — 






gestor has his remedy because, although it tarns out that the 


true creditor of the man who was made to pay was some one 


else altogether, yet the intervention was motived by regard to 


the interest of the other, who made it his own by ratifying. In 


this case, as throughout this part of the Digest, the argument is 
as to the relations between the uegofiornm gestor and the absentee, 
not as to the relations between the wxegotiorum gestor and 
the third party, and there is, therefore, no occasion for any analysis 
of ratification. In the passage cited, the act ratified, not having 
been a contract, there is not even (as I view it) an incidental 
elucidation of the present controversy; but it is difficult to 
suppose that the debtor paid except to a professed agent of the 
supposed dominus,and we know that as matter of practice a mego- 
frorum gestor had to give security ratam rem dominum Aabiturnm,. 
The other texts from the Digest cited by Collins, L. J., relate to 
torts, and the jaridical considerations which ought to determine 
liability or non-liability for a tort acceded to ex post facto by the 
person in whose interest it has been committed are not the same 
as apply to a man being introduced into a contract with a third 
party, although the word ratification and its Latin equivalents 
may with propriety be applied to describe his accession in the 
one case as well as in the other. But again I must add that I 
fail to find in any of those passages any discussion of the ques- 
tion now agitated, or anything implying that the person injured 
did not know that the wrong was done in the service of. the 
person who ultimately ratifies. 7 : 

On these grounds I must respectfully decline to hold that the 
civil law supports the judgment appealed against. : 


Loxv Linptey.—My Lords, I do not propose to — 
the House by stating the facts or by examining in detail the 


numerous authorities cited in the course of the argument. cl 


—*8 to confine my observations to what appear to me to be 
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the real diffieulties in the case, and to the legal doctrines in- 


volved in it, ' 
So much turns on the position of undisclosed principals that 


I will first say a few words about them. 


The explanation of the doctrine that an undisclosed principal 
can sue and be sued on a contract made in the name of another 
person with his authority is, that the contract is in truth, 
although not in form, that of the undisclosed principal himself. 
Both the principal and the authority exist when the contract is 
made; and the person who makes it for him is only the instro- 
ment by which the principal acts. In allowing him to sue and 
be sued upon it, effect is given, so far as he is concerned, to 
what is true in fact, although that truth may not have been 
known to the other contracting party. 


At the same time, as a contract is constituted by the concur- 
rence of two or more persons and by their agreement to the same 
terms, there is an anomaly in holding one person bound to another 
of whom he knows nothing and with whom he did not, in fact, 
intend ta contract. But middlemen, through whom contracts 
are made are common and useful in business transactions, and in 
the creat mass of contracts it is a matter of indifference to either 
party whether there is an undisclosed principal or not. If he 
exists it is, to say the least, extremely convenient that he should 
be able to sue and be sued as a principal, and he is only allowed 
to do so upon terms which exclude injustice. 


The reasons upon which a real principal not disclosed can 
sue or be sued on a contract made on his behalf by an agent 
acting with his authority have no application to contracts made 
by one person for another, but without any authority from him. 
Some other reason must be found to permit a person to sue or 
be sued upon a contract not entered into by him through an 
agent or otherwise. 

The principle relied on, and the only principle which by our 
law can be invoked with any chance of success, is that known 
as ratification, by which an approval of what has been done ts 
sometimes treated as equivalent to a previous authority to do it, 
The mere statement of the general nature of what is meant by 
ratification shews that it rests ona fiction. Where a man acts 
with an authority conferred upon him, no fiction ts introduced ; 


wot. 
Moaxsted 
Keighley, 
* i Co. 
v. 
Dorant. 
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bat: where aman acts without authority and an authority is 
imputed to him a fiction is introduced, and care must be taken 
not to treat this fiction as fact. 

It is not necessary to write a treatise on the doctrine of rati- 
fication in order to dispose of this case. Historically that doc- 
trine is no doubt derived from the Roman law; but it has been 
extended and developed in this country conformably to our own 
legal principles and to meet our own commercial necessities ; and 
it is to our own decisions rather than to the Digest and commen- 
taries upon it that English Courts must look for guidance. It is 
well known that in matters of contract we pay far less attention 
judicially to unexpressed intentions than is paid to them in other 
countries which have followed the Roman law more elosely than 
we have: see Byrne v. Van Tienhoren.' 


Roberts’ evidence, on which the case turns, may be summed 
up by saying that it amounts to one or other of the two follow- 
ing statements, namely: (1) That he intended to buy, and did 
buy, as a principal, hoping and expecting that Keighley, Maxsted 
& Co. would afterwards join him in his speculation ; or (2) that 
he intended to buy, and did buy, on the joint account of himself 
and Keighley, Maxsted & Co. as principals, hoping and expect- 
ing that they would, when informed of what he had done, — 
the transaction. 


The first of these views of his evidence will not avail the 
plaintiffs; forin this view Roberts’ contract, not having been 
made for Keighley, Maxsted & Co. as possible principals, will 
not admit of ratification by them. The plaintiffs’ counsel did 
not contend that it would, and they ute not press the first view 
in argument, 


The second view is not open to this objection, and ought to be 
left toa jury if there is any evidence that Roberts not only 
intended to buy, but did buy, on the joint account of himself and 
Keighley, Maxsted & Co. He swears that he did; so far as his 
intention is concerned, L will give him credit for what, he says, 
but Lam unable to discover any evidence of anything more. 


Had Keighley, Maxsted & Co. authorised Roberts to buy for 
them there would have been a contract in fact, although Durant 


* €1880) 5 0. PD. 344, 











LAW OF CONTRACTS AND TORTS. — 77 


-& Co. did net know of them and did not intend to sell to them. 
This is, no doubt, an anomaly, as already pointed out; but there 
is a reality behind it. ‘To apply the same sort of reasoning toa 
different state of facts from which the reality is absent is to go 
further than any existing authority, and to extend a fiction 
further than is required by those necessities or conveniences of 
trade which led to its introduction. 


The doctrine of ratification as hitherto applied in this country 
to contracts has always, I believe, in faet given effect in substance 
to the real intentions of both contracting parties at the time of 

‘the contract, as shewn by their language or conduct. It has 
never yet been extended to other cases. The decision appealed 
from extends it very materially, and IT can find no warrant or 
necessity for the extension. 


I have examined all the authorities referred to in the judg- 
ments of the Court of Appeal, and those cited by counsel in this 
House, and with two apparent exceptions they are all, in my 
Opinion, adverse to the plaintiffs. One exception is the passage 
in Bird vy. Browun,* whieh has been already commented on, and 
which I do not clearly understand, The other apparent excep- 
‘tion is Soames v. Spencer,? which, when examined, does not really 
help the plaintiffs. There, one of two co-owners of oil sold the 
oil te the defendants. The buyers—z.c., the defendants—appa- 
rently did not know that the oil did not wholly belong to the 
‘seller. When informed that there was a co-owner who objected 
to the bargain, the defendants insisted that he was bound by it, 
and he acquiesced in their view. Both parties treated the con- 
tract as if made between both owners, as sellers, and the buyers. 
Afterwards, when sued by both co-owners for not accepting the 
oil, the defendants—i.c., the buyers—changed their tactics, 
‘and contended that there was no ratification, and no contract in 
writing, to satisfy the Statute of Frauds, It is plain from the 
judgment of Abbott, C. J., that the conduct of the defendants 
themselves removed any real difficulty as regards ratification 
which otherwise might have arisen. 


[t may be that if one of several co-owners of a chattel sells 
* 
at, without the anthority of his co-owners, to a person who 


' 4 Ex., 786, * 1D, &R., 92; 24K, B., 6a! 
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be joves ne is — x with the sole owner of the ‘property: = 
2 the ansaction can ‘be ratified by the undisclosed — ang J 
that they can then sue or be sued on the contract as undisclosed 
principal. “Their interest in the property may justify this view. 
In Soawes v. Spencer’ it was assumed rather than decided 
that: ratification in such a case is possible, and I am far from | 
saying that it is not. ‘The co-ownership shews that the seller, if Pie 
acting honestly, must in fact have been acting for his co-owners 
* as well as for himself. His intention is supplemented by a faet 
is which completes the proof of what ts necessary. In the present «— 
case there is no co-ownership, which was the foundation of the 
decision in Soames v. Spencer,' and consequently the decision 
when carefully looked at is not really an authority for the 
plaintiffs. 
That ratification when it exists is equivalent to a previous 
authority is true enough (subject to some exceptions which need 
not be referred to). But, before the one expression can be sub- 
stituted for the other, care must be taken that ratification is 
established. 


It was strongly contended that there was no reason why the 
doctrine of ratification should not apply to undisclosed principals 
in general, and that no one could be injured by it if it wereso 
applied. Iam not convinced of this, Butin this case there is no 
evidence in existence that, at the time when Roberts made his 
contract, he was in facet acting, as distinguished from intending to — 
act, for the defendants as possible principals, and the decision 
appealed from, if aflirmed, would introduce a very dangerous 
doctrine. It would enable one person to make a contract between 
two others by creating a principal and saying what his own un- 
disclosed intentions were, and these could not be tested. 


To return to the question whether there was any evidenee 
proper to be left to the jury which would justify a verdict in 
favour of the plaintiffs against Keighley, Maxsted & Co., I am : 
of opinion that there was none. There was no evidence of any 
purchase by Roberts for Keighley, Maxsted & Co., as expected 

J principale, except (1) what he says of his own intention ; 
— ) what he says about the telegram he afterwards sent to ’ 
* Keighley, Maxsted & Co. ; and (3) his own entry in his own book. 


11D. &R,, 82; 94 RR, Oa. — 
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J all this to be admissible for any purpose, what Roberts 1901. 
intended was never disclosed to Durant & Co., and cannot be Keighley. 7, Maxated 
inferred from the nature of the transaction itself, His intention, 

therefore, cannot be allowed to affect the rights of the parties. —. 
What he afterwards did, unknown to Durant & Co., cannot tn 

any way affect their position. The appeal, therefore, in my 

Opinion, ought to be allowed with costs here and below. 


Oriler appealed from reversed and judgment of 
Day, J., restored, with costs here and below. 


NOTE, 


| To this ease the House or Lorps reversed the deciaion of the majority 


of the Court of Appeal (Collins and Romer lL. JJ.,) and affirmed the decision of 
the minority (A. L. Smith L. J.) ; (1900) 1 Q. B., 629. 


’ The decision lays down the important principle that a contract made by one 
professing to act on hia own behalf though at the time he has the intention of 
giving the benefit of the contract toan undisclosed principal, cannot be ratified by 
that person so as to give him the status of principal and the right to sue on the 
contract, noless in some way, the principal's name was used in the first instance, 
The reason for the rule i« that the first essential to an agency by ratification is 

that the agent shall not be acting for himself, but shall intend to bind a named 


or ascortainable principal and one whois actually in existence at the time when 
the act is done, 


lt has been suggested that the legal anslysis of the position is; that the agent 
offers to act as such, and, sssuming his offer to be accepted, proceeds to act as 
agont. The intended principal may decline or omit to accept the offer ; but 
if he accepts it, his acceptance relates back to the date of the offer. 
| Poran application of the principle to a case in this country, see Ghasiram ¥ 
Raja Mohan Bikram, 6 C, L, J. 630. 
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_COGGS r. BERNARD. ! 
[ Reported in 1 Sm. 1. C., 167 ; 2 Lord — 909. | 
_ The following judgments were delivered : 


Goutp, J.—I think this is a good declaration. The objection 


that has been made is, because there is not any consideration laid. 
But I think it is good either way ; and that any man, that under- 
takes to carry — is libable to an action, be he a common 
carrier, or whatever he is, if through his neglect they are lost, or 
come to any damage ; and if a premium be laid to be given, then 
it is without question so. The reason of the action is, (he partt- 
exlar trust reposed in the defendant, which he has concurred by his 
assumplion, and in the executing which he has miscarried by his 
neglect. But if a man undertakes to build a house, without any- 
thing to be had for his pains, an action will not lie for non- 
performance, because it is nudum pactum. So is the 3 Hen. 6 

36. So if goods are deposited with a friend, and are stolen from 
iim, no action will lie; 29 Ass. 28. But there will be a difference 
in that case upon the evidence how the matter appears : if they 
were stolen 4y reason of a gross ueglect in the bailee, the trust all 
not sare him from an action ; ot/eriwise, if there be wo gross neglect. 
So is Doct. et Stud. 129, upon that difference. The same differ- 
rence is, where he comes to goods by finding ; Doct. et Stud. xér 
supra; Ow. 141. But if a man takes upon him expressly to do 
such a fact safely and securely, if the thing comes to any damage 

by his misearriage, an action will lie against him. If it be only 
a general bailment, the bailee will not be chargeable, without 
a gross neglect. So is Keilw. 160; 2 Hen. 7, 11; 22 Ass. 41 ; 
1 R. 10; Bro., Action sur le case, 78. Southeole’s Case is a hard 
ease indeed to oblige all men, that take goods to keep, toa 
special acceptance that they will keep them as safe as they would 
do their own, which is a thing no man living that is nota lawyer 
eould think of ; and indeed it appears by the report of that case 
in Cro, Eliz. 815, that it was adjudged by two Judges only, véz., 


628 ;3 Ld. Raym., 163. There ixa report of thiscase tot. verb., in the 
Hargrave Mss, No, 66, and 182, theroin said “to be transcribed from the 
Maa. Reports of Herbert Jacob, Exy., of the Laner Temple, written with 
his own band.” 
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7 — ch neh. But in 1 Vent. 121, there isa breach 
ed pond conditio ned to give: a true account, that 
ac far not accounted for 30/,; the defendant 
—*— = at he locked the money up in bis master’s warehouse, 
eg | it was stolen from thence, and that was: held to be a 
good ac unt. But when a man “undertakes specially ‘to do 
such a thing, it is not hard to charge him for his neglect, 
becau: eo he has the goods committed to his custody | upon 
se terms. 
\ . Tos agreed upon the negleet. 
,J.—The doubt ie;, because it is not — in 
Tiss laration that the defendant bad anything for his 
* Sy “nor that he was a common porter, which of itself 
i: ts a hire and that lhe is te be paid for his pains. So 

























fo Rent loing | the office of a friend, when there is not Be 
i “pe jealar neglect shown. And I hold, an action will lie, 
eae’ 9 “ease: is. And in order to make it dut, I shall py 
ish how that there are great authorities for me, and none against 
e and; then, secondly, 1 shall show the reason and gest of this 
| “ tic er and. then, third/y, I shall consider Son Acote'’s Case. 


pir — and the cure of the horse, are in poimt;'and 
tl vere can be. no answer given them, but that they are writs 
vhich are framed short. But « wiit upon the case must 
— ention everything that is material in the case; and nothing 
is to be added to it in the count, but the time and such 


| Rast. ‘Entr, 13 c¢, where there is a declaration so general. 
— yearbooks are full in this point: 43 Edw. 3, 33a, there 
— no particular act showed; there indeed the weight is laid 
more upon the neglect than the contract. But in 48 Edw. 
3, 6, aad 19° Hen. 6, 49, there the action is held to He 
te on the: undertaking, and that, withont that, it would not 
pe ; and therefore the undertaking is held to be the matter 
aversabls, and a writ is quashed for want of laying a place 
ot ft he undertaking. 2 Hen. 7, 11,7 Hen 4, 14, these eases 
are all ‘in point, and the action adjudged to lis upon the 
undertaking. 
baa a ral; 
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re ) question is, whether an action will lie against a man 


Those authorities in the Register, 110 a, b, of the 


— other circumstances. But even that objection is answered ‘by 
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— Now ‘to give reason of these cases, the gist of these 
cs hits is the undertaking. The party's special assumpsit and 
undertaking obliges him so to do the thing, that the Tailor 
come to no damage by his neglect. And the bailee in this e. 
ese shall answe: accidents, as if the goods are stolen; but 
not such acsidents and casualties as happen by the act of © 
God, as fire, tempest, etc.' So it is, 1 Jones, 179, Palm. * 
548; for the bailee is not bound upon any undertaking ; 
against the act of God. Justice Jones, in that case, puts the 
ease of the 22 Ass., where the ferryman overladed the hoat. 
That is no anthority, I confess, in that case; for the action yy 
there is founded upon the ferryman’s act, réz., the overlad- — 
ing the boat. But it would not have lain, says he, without 
that act; because the ferryman, notwithstanding his undertak- 
mg, was not bound to answer for storms. But that act 
would charge him without any undertaking, because it was 
his own wrong to overlade the boat. But bailees are chargeable 
in case of other accidents, because they have a remedy 
against the wrong-doers: as in case the goods are stolen 
from him, an appeal of robbery will lie, wherein he may 
recover the goods; which cannot be had against enemies, in case 
they are plandered by them ; and therefore in that case he shall — 6 
not be answerable. But it is objected, that here is no considera- 
tion to ground the action upon. Butas to this, the difference 
is, between being obliged to dothe thing, and answering for things 
which he had taken into his custody upon such an under-  ~— 
taking. An action, indeed, will not lie for not doing the thing, 
for want of a sufficient consideration: but yet if the bailee will 
take the goods into his custody, he shall be answerable for them ; 
for the taking the goods into his custody is his own act. And this 
action is founded upon the warranty, upon which I have been 
contented to trust you with the goods which, without such a 
warranty, [would not have done, And a man may warrant a thing — 
without any consideration. And therefore, when I have. reposed a a 
trust in you upon your undertaking, if L suffer, when I have so = . 
relied upon you, I shall have my action. Like the jpaee of the) * 
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me Bee the observations of the Court in Taylor v. Calansti. 8 Bd ca : 
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a of Salop.' An action will not lie against a tenant at 
; ill generally, if the house be burntdown. But if the action had 
gbeon founded upon a special undertaking, as that, in consideration 
the lessor would let him live in the house, he promised to deliver 
up the house to him again in as good repair as it was then, the ® 
‘ action would have lain upon that special undertaking. But there 
— the action was laid generally. 
-SontAcote’s Case * is a strong authority ;-and the reason 
oe. ba it comes home to this, because the general bailment is there 
_ takeh to be an undertaking to deliver the goods atall events, and 
80 the judgment is founded upon the undertaking. But I can. 
not think that a general bailment is an undertaking to keep the 
goods safely at all events: that is hard. Coke reports the case 
apon that reason ; but makes a difference where a man under- 
takes, especially, to keep goods as he will keep his own. Let 
us consider the reason of the case; for nothing is law that is not 
reason. Upon consideration of the authorities there cited, I find 
no such difference. In? Edw. 4, 40b, there is such an opinion 
by Danby. The case in 3 Hen. 7, 4, was of a special bailment, 
so that that case cannot go very far in the matter. 6 Hen. 7, 12, 
there is such an opinion, by the by. And this ts all the found- 
ation of Sonfheote’s Case.” But there are cases there cited 
' which are stronger against it, as 10 Hen. 7,26; 29 Ass, 25, 
the case of a pawn. My Lord Coke would distinguish that 
ease of a pawn from a bailment because the pawnee has a special 
property in the pawn; but that will make no difference, because 
he has a special property in the thing bailed to him to kee. 
§ Edw. 2, Fitzh. Detinne, 59.‘ The case of goods bailed to 
a& man, locked up in a chest, and stolen; and for the reason 
. of that case, sure it would be hard that a man that takes goods 
- ~ into his eustody to keep fora friend, purely out of kindness to his 
friend, should be chargeable at allevents. But then it is answered 
> to that, that the bailee might take them specially. There are many 
* lawyers donot know that difference ; or, however, it may be with 
them, half mankind never heardof it. So, for these reasons, I think 








t The Countess of Shrewabury's Case, 5 Rep., 14b. 


* Seo Com. 627; Burr, 1648. 


> ‘That notion in Southcote’s Case, 4 Rep, SS3b, that oa goneral bailment, 
and a bailment to be anfely kept, is all one, was doniod to be Inw by the w holo 
Court er, relations m’ri Bunbury. 


* Bonton's Case, Soo Jones, 37 
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‘a general bailment i is not, nor —— taken to be, a special 
to keep the goods bailed safely against all events. But 
if 'a man does undertake specially to keep goods safely, that ‘is 


/ a warranty, and will oblige the bailee to keep them safely against — 
* perils, where he has his remedy over, but not — such where 
: he has no remedy over. 
— ~  Honr, C. J.—The ease is — this: This defendant — 





takes to remove goods from one cellar to another, and there lay 
them down safely ; and he managed them so negligently, that for 
want of care in him some of the goods were spoiled. Upon not 
guilty pleaded, there has been a verdict for the plaintiff, and that 
upon full evidence, the cause being tried before me at Guildball. 
There has been a motion in arrest of judgment, that the declara- 
tion is insufficient because the defendant is neither laid to bea 
common porter, nor that he is to have any reward for his labour, 
so that the defendant is not chargeable by his trade, and a private 
person cannot be charged in an action without a reward. 


I have had a great consideration of this case; and because 
some of the books make the action lie upon the reward, and 
some upon the promise, at first | made a great question whether 
this declaration was good. Bunt upon consideration, as this 5 
declaration is, I think the action will well lie. In order to show 
the grounds upon which a man shall be charged with goods put 
into his custody, I must show the several sorts of bailments. And 2 
there are six sorts of bailments. The first sort * of bailment is a 
bare naked bailment of goods, delivered by one man to another 
to keep for the use of the bailor ; and this I call a* depositum, 
and it is that sort of bailment which is mentioned in Southcote’s 
Case. The second sort is, when goods or chattels that are useful are 
lent toa friend gratis, to be used by him; and this is called 


commodatum,* because the thing is to be restored in apecie. The . 
third is when goods are left with the bailee to be-used by him 
for hire ; this is called /ocatio ef conductio, and the lender is called = 


localor, and the borrower conductor. The fourth sort is, when goods 
or chattels are delivered to another as a pawn, to be a security to 


See Jones, 44, 

See Jones, 35. 

Just, Tmet. lib, 3, tit. 14, text 3. 
Thick, text 2. 
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him for money borrowed of him by the bailor ; and this is called in 
Latin, radium, and in English, a pawn ora pledge. The fifth sort is, 
vhen goods or chattels are delivered to be carried, or something 
is to be done about them, for a reward to be paid by the person 
who delivers them to the bailee, who is to do the thing about 
them. The sixth sort is when there is a delivery of goods or 
— chattels to somebody who is to carry them, or do something 
ai about them, grafix, without any reward for such his work or 
— carriage, which is this present case. I mention these things, 
not so much that they are all of them so necessary in order to 
maintain the proposition which is to be proved, as to clear the 
reason of the obligation which is upon persons in cases of trust. 


Ae 


1. Depositum.—As to the! first sort, where a man takes 
goods in his eustody to keep for the use of the bailor, I shall 
consider for what things such a_bailee is answerable. He ¢s 
not anawerable if they are stolen without any fault in hom, 
neither will a common neglect make him chargeable, but he wyst 
be guilty of some gross ueglect. There is, I confess, » great 
authority against me; where it is held that a general delivery 
will charge the baliee to answer for the goods if they are stolen, 
unless the goods are specially accepted to keep them only as you 
will keep your own. But* my Lord Coke bas improved the 
case in his report of it; for he will have it, that there is no 
difference between a special acceptance to keep safely, and an 
acceptance generally to keep. But there is no reason or justice, 

. in such a case of a general bailment, and where the bailee is 
jot to have any reward, but keeps the goods merely for the 
use of the bailor, to charge him without some default in him." 
For if he keeps the goods in such a case with an ordinary care, 
he has performed the trust reposed in him. But according to 
this doctrine the bailee must answer for the wrongs of other 
people, which he is not, nor cannot be, sufficiently armed 

> against, If the law be so, there must be some just and honest 
reason for it, or else some universal settled rule of law upon 
which it is grounded ; and therefore it is incumbent upon them 
that advance this doctrine to show an undisturbed rule and 


J? 


' Soo Jones, 36, 
* Soc l L. Ray. 655; Jones, 41, 
®* See Jones, 46, 62, 
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ee 2, Fitzh. Detinue, 59; where eroods are locked | in a chest, anc vp 
> left with the bailee, and the owner took away the key, and t — 
goods were stolen, it was held that the bailee should not answer — * 
for the goods; that case they say differs, because the bailor did yee 
not trust the bailee with them. But I cannot see the reason of A) &: 
that difference, nor why the bailee should not be charged with — 
goods in a chest, as well as with goods out of a chest: for the a 
bailee has as little power oyer them when they are out of a ay 
chest, as to any benefit he might have by them, as when they 
are ina chest; and he has as great power to defend them in one 
. ease as in the other. ‘The case of 0 Edw. 4, 40b, was but a 
debate at bar; for Danby was but a counsel then. Though he 
had been Chief Justice in the beginning of Edw. 4, yet he was , 
removed, and restored again upon the restitution of Hen. 6, as —/ 
appears by Dugdale’s “ Chroniea Series.” So that what he said i 
cannot be taken to be any authority, for he spoke only for his — 
client; and Genny, for his client, said the contrary. The —— 
in & Hen. 7, 4, is but a sudden opinion ; and that by half the 
Court; and yet, that is the only ground for this opinion of my * 
Lord Coke, which besides he has improved. But the practice 
has been always at Guildhall, to disallow that to be a —— 
evidence to charge the bhailee, And it was practised so before = 
my time, all Chief Justice Pemberton’s time, and ever — 
against the opinion of that case. When I read Sonéheo | 
Case * heretofore, I was not so discerning as my brother — 
tells us he was, to disallow that case at first ; and eame not to 
be of this opinion till I had well —— aud digested — 
matter. Though I must confess, reason is strong against 
case, to chargé a man for doing such a friendly act for his 
friend ; but so far is the law from being so unreasonable, that 
such a bailee is the lenst chargeable for neglect of any, For o>" 
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a! “keeps the goods bailed to him but as he keeps his own, Cogus 
ees — w · 
—* wth he keeps his own but negligently, yet he is not charge- Bernard. 
| — 


or them ; for the keeping them as he keeps his own is an mg 

enh of his honesty. 4 fortiori, he shall not be charged | 
wher e they are stolen without any neglect in him, Agreeable 
ss is Bracton, lib. 3,¢. 2, 99b: ‘ Js apud quem res dlepo- 
mu ae obligatu~, ef de ed re, quam accepit, restituendd tenetur, 
we ad td, si quid in re depositd dolo ccmmiserit ; culpa autent 
me mine non tenetur, seilicet destdioe vel negligentioe, quia que 
—— amico rem ceustodiendam tradit, stbi ipst et proprioe 
pee hoc debet imputare.’ As suppose the bailee is an idle, 
c are , drunken fellow, and comes home drunk, and leaves all 
{5 daon.open, and by reason thereof the goods happen to be 
oa Me and his own ; yet he shall not be charged, because it is 
4 eee ) ilor’s own folly to trust such an idle fellow.* So that 
this ae of bailee is the least responsible for neglects, and under 
e least oblization of any one, being bound to no other care of 
e bailed goods than he takes of his own, This Bracton I have 
— ae is, I confess, an old author ; but in this his doctrine is 
eeable to reason, and to what the law is in other countries. 
= civil law is so, as you have it in Justinian’s Inst. lib. 3, tit. 
‘There the law goes further ; for there it is said: “ x eo 
0 solo ténetr, wt quid dolo commiserit: enlpae autem nomine, td est, 
1 * * toe ac negligenticr, now tenetur. Htaque securus est qué parum 
La lig nfer exstoditam rem furlo amiserif, quia qui negligents amico 
Poi fradit, non et, sed snoe facilitatr, ul tmputare 
iis Saag So that such a bailee is not chargeable without an 
—* “nt goss negleet. And if there is such a gross neglect, it 
sked upon as an evidence of fraud. Nay, suppose the bailee 
——— safely and securely to keep the goods, in express 
ds; yet even that would not charge him with all sorts of 
alt ; for if such a promise were put into writing, it would 
charge so far, even then. Hob. 34, a covenant, that the 
| cove santee shall have, occupy, and enjoy certain lands, does not 
= against the acts of wrong-doers, 3 Cro. 214, ace., 2 Cro. 
125, ace., upon a promise for quiet enjoyment. And if a 
pre pain, will not charge a man against wrong-doers when put in 


“4 Y Vinoiue (by Heineccius, 1726), p. G05, 
But eee Doorman v. Jenkins, 2 A. & B., 256, 1 Sm. L. C., 183, 1 mote, 
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SELECTION OF LEADING. CASES. : 
writing, it is hard it should do it more so, when spoken, 
and Stud. 130 isin point, that though a bailee do promise to- 
re-deliver goods safely, yet if he have nothing for the keeping 
of them, he will not be answerable for the acts of a wrong-doer. 


‘So that there is neither sufficient reason nor authority to support: 


the opinion in Southcote's Case.' TE the bailee be cuilty of gross 


negligence, he will be chargeable, but not for any ordinary 


neglect. 

2. Commodatnm.—As to the second sort of bailment, viz., 
Commodatum, or lending gratis the borrower is bound to the 
strictest care and diligence to keep the goods, so as to restore 
them back again to the lender ; because the bailee has a benefit 


by the use of them ; so as if the bailee be guilty of the least 


neglect he will be answerable ; as ifa man should lend another 
a horse to go westward, or for a month ; if the bailee go north- 
ward, or keep the horse above a month, if any accident happen 
to the horse in the northern journey, or after the expiration of 
the month, the bailee will be chargeable ; because he has made 
use of the horse contrary to the trust he was lent to him 
under ; and it may be, if the horse had been used no otherwise 
than he was lent, that accident would not have befallen him. 
This is mentioned in Bracton #4r supra: his words are ® : 
* Js autem cwt res aligqua nleada datur, re obligatur, quae commodata 
eat, sed’ magna differentia est inter mutunm ef commodatum ; guia 
rs querem mutuam accepit, ad ipsam restituendam tenetur, vel efus 
pretium, si force ineendio, rnind, nanufragro, ant latronnm vel 
hostinm itneursa, consumpla fuertt, vel deperdita, sublracta vel 


ablata, Ll qui rem utendam accepit, non sufficrt ad ret custodtant, 


quod tatem diligentiam adhibeat, quatem suis rebus propriis adhibere 
solet, s alins eam diligentins potutt custodtre ; ad viu anlem 
majorem, wel casus fortnitos non tenetur quis, nist culpa sua 
intervenertt. Utsivem sibt commodatam domi, secum delulerit 
cum peregre profectus fuertt, et idlam ineuran hostinm vel praxlonum, 
ret naufragio, amiserit, non est dubinm quin ad rei restitutionem 
teneatur.” I cite this author, though I confess he i is an old one, 
because his opinion is reasonable, and very much to my present 


purpose, and there is no authority in the law to the contrary. 


' + Rep., 836. 
* This is cited from Bracton, lib, 3, ©, 2, oa, but isin effect the text of Just. 
Inet, Lib. 3. tit. 14, text 2. ‘ 
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But if the bailee put this horse in his stable, and he were stolen 


from thence, the bailee shall not be answerable for him. - But 


if he or his servant leave the house or stable doors open, and 
the thieves take the opportunity of that and steal the horse he 
will be chargeable ; because the neglect gave the thieves occasion 
to steal the horse. Bracton says, the bailee must use the utmost 
care ; but yet he shall not be chargeable, where there is such a 
force as he cannot resist. 


83. ocafio rei — s to the third sort of bailment, sctfice/ 
focatio, or lending for hire, in this case the bailee is also bound 
to take the utmost care, and to return the goods when the time 
of the hiring is expired. And here again I must reeur to my 
old author, fol. 62 b* : “Qui pro usw vestimentorum, aurt vel 
arge.ti, vel alterius ornaments, vel jrumenti, mercedem dederit vel 
promiserit, (alis ab eo desideratur custodia, qualem? diligentissimus 
pater familias suet re has adhihel, qnam st prastiterit, et ren aliquo 
casu amiserit,adt rem restituendaw non tenelitur, Nee propris 
sufficit aliquem ftalem diligentiam adhibere, qualem suis rebus 
adhiberit, nisi talem adhibuerit, de qué superins dtetua eat.” 
From whence it appears that, if goods are let out for a reward, 
the hirer is bound to the®* utmost diligence, such as the most 
diligent father of a family uses ; and if he uses that, he shull 
be discharged. But every man, how diligent so ever he be, 
being liable to the accident of robbers, though a diligent) man 
is not so liable as a careless man,* the bailee shall not be answer- 
able in this case, if the goods are stolen, 


4. VYadinm.—dAs to the fourth sort of bailment, ez... vadinw, 
or a pawn, in this I shall consider two things ; /ire/, what 
property the pawnee has in the pawn or pledge; and secondly, 
for what neglects he shall make satisfaction. As to the first, 
he has a special property, for® the pawn is a securing to the 
pawnee, that he shall be repaid his debt, and to compel the 
pawnor or to pay him. Butif the pawn be such as it will be 


' Jnat. Inet. lib, 3, tit. 24, text 5. 
* See Jones, 87; and 1 Sm. L. C. p. 11. 
* Comm. Vinn, in Juet, Inet. li 3, tit. 25, text 6, mn. 2 % Bee | Sm. 
L. O, pp. 190, 191. 
* Lord Raym. 1087, 
* 8, P., 3 Salk, 268, Holt, 528. Salk, 522, 
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* 9— 
‘the worse e for using, — — use it, as clothes, Seng 
‘but if it be such as will be never the worse, as if jewels for the 
purpose were pawned to a lady, she? might use them. But then 
she must do it at her peril ; for whereas if she keeps them 
locked up in her cabinet, if her eabinet should be broke open, 
is and the jewels taken from thence, she would be exensed ; if she 
a wears them abroad, and is there robbed of them, she will be P 
* answerable. And the reason is, beeause the pawn is in the 
nature of a deposit, and, as such, is not liable to be used. And 
to this effect is Ow. 123. But if the pawn be of such a nature, 
as the pawnee is at any charge abont the thing pawned, to 
maintain it, as a horse. cow, Xe., then® the pawnee may use the 
horse in a reasonable manner, or milk the cow, &e., in reeomp- 
ence for the meat. As to the second point, Bracton, 99b, gives 
you the answer : Creditor, qué piguuns aceepil, re obligalnr, ef ad 
Hlaw reatilneadam fenelur ; et crm Anjuamods reR vn pigs data 


| “a 


sit nlrinague gratia, scilier! dehiloria, quo magis ¢¢ pecnnia crede- 
vrelur, ef ereditoris, qio magix ef tu tuto xt crediluu, an ficnt ad 
ej rer cuatodinm ditrqeutiai CPrACTAIM , adhihere, (peritiv a, 
prestitervit, ef vem case amiserit, AOC HT NK eRe possit, wee impedielur 
ereditnn petere® In effect, if a creditor takes a pawn, he is’ 
hound to restore it upon the payment of the debt: but vet it i is 
sufficient uf the pawnee use true diligence, and he will be indem- 
nified in so doing, and, notwithstanding the loss yet he shall 
resort to the pawnor for his debt. Agreeable to this is 29 Ass. 
25, aud Sontheole’s Cuse is. But, indeed, 


ae 


the reason given i in : 
Soutihcote’s Case is, hecause the pawnee has a Special property in — 


the pawn. But that is not the reason of the case ; and there is 
another reasen given for it in the book of Assize, whieh is indeed 
the true reason of all these cases, that the law requires nothing 7. 
extraordinary of the pawnee, but only that he shall use an 
ordinary care for restoring the goods. But, indeed, if the money 
for which the goods were pawned be tendered to the. pawnee = 
before they are lost, then the pawnee shall be answerable for. — 
them ; becanse the pawnee, by detaining them after the tender 


' 8. P., 9 Salk, 268, Molt, G28, Salk, 592 cake a 
~ Toil, See Jones, S81, . ‘sa? & 


i | * fhid, See Jones, 80.81. Distress, being a sort of pledge, may. not be 
— used: Swith v, Wright, 6 HW. & N. 821,820. 


* This in also the effect of Just, List, Jib, 2, tit, 14, text 4, De pignore, : + 
os, Sita” ‘ 
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of the money, is a wrong-doer, and it ix a wrongful detamer of 
the woods, and the special property of the pawuee is determined. 
And a man that keeps yoods by wrong must be answerable for 
‘them at all events; for the detaining of them by him ts the 
‘teason of the loss. Upon the same difference as the law is in 
relation to pawns, it will be found to staud in relation to goods 
*~_— found. 

5. Lueatio operis fuciendi.—As to the tifth sort of bailment, 
viz.,a delivery to carry or otherwise manage, for a reward to be 
paid to the bailee, those cases are of two sorts ; either a delivery 
to ove that erercines a public entplaogweat, ov a delivery to a 
private person, First, if it be to a persou of the first sort, andl 

e he is to have a reward, hews bound lo, atinwer for the goals at all 
eve:fs. And this is the case of the common carrier, common 
hoymav, master of a ship, &c., which case of a master of a ship 
was first adjudged, 26 Car. 2, in the case of Jers. v. Slee, Sir 
T. Raym. 220, 1 Vent. 190, 258. The law charges this person, 
thus entrusted, to carry goods against all events but acts of 
God; and of the enemies of the king. For though the force be 
never so great, as if an irresistible multitude of people should rob 

J him, nevertheless he is chargeable. And this ts a politie estab- 
lishment, contrived by the policy of the law,' for the safety 
of all persons, the necessity of whose affairs oblige them to 
trust these sorts of persons, that they may be safe in their ways 

of dealing ; for else these carriers might have an opportunity of 
undoing all persons that had any dealings with them, by com- 
bining with theives, \vc., and yet doing it in such a clandestine 

- manner, as would not be possible to be discovered. And this 
ig the reason the law is founded upon in that point. The 
second sort are bailees, factors, and such like. And though 

a bailee is to have a reward for his management, yet he is only 
todo the best he can. And if he be robbed, Ne., it ix a good 
-accoint. And the reason of his being a servant is not the thing ; 
for hie is at a distance from his master, and acts at discretion, 
—s yeeeiving rents and selling eorn, Sv. And yet if he receives 
his master’s money, and kept it locked up with reasonable care, 
he shall not be answereable for it, though it be stolen. But yet 








rT. + Just, Inst. lib. 4, tit 5, text #. See Vinn, Comm, in Tuet. Inet. lib, 3, tit 


J 2, text 11, n, 2. 
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this servant is not a domestic servant, nor under his master’s 


immediate care. But the true reason of the case is, it would 
be unreasonable to charge him with a trust, further than the 


nature of the thing puts it in his power to perform it.’ But itis 
allowed in the other cases, by reason of the necessity of the thing. 
The same law of a factor. ; 


(. Mandaelnw.—As to the sixth sort of bailment, it is to be 
taken, that the bailee is to have no reward for his pains, but 
yet that by his ill management the goods are spoiled. Secondly, 
it isto be understood, that there was a neglect in the manage- 
ment. Bat thirdly, if it had appeared that the mischief happened 
by avy person that met the cart in the way, the bailee had not 
been chargeable. As if a drunken man had come by in the streets, 
and had pierced the cask of brandy ; in this case the defendant 
bad not been answerable for it, because he was to have nothing 
for his pains. Then the bailee having undertaken to manage the 
goods, and having managed them ill, and so by bis neglect a 
damage has happened to the bailor which is the case in question, 
what will you eall this? In Braeton, lib. 3,100, it is called 


Mendainm. Jt is av obligation which arises ex mandate. It is. 


what we call in English an acting by commission. And if aman 
acts by commission for another grafis, and in the executing 
his commission behaves himself negligently, he is answerable. 
Vinaoius, in his commentaries upon Justinian, lib. 3, tit, 27, 684" 
defines wandatum to be contractus quo aliquid gratuito gerendum 
commattitur ef acerpitear, This undertaking obliges the undercaker 
to a diligent management. Bractonu, a4 snpra, says, ‘conlrahitur 
efiam obligatio, now solum seripto et verbis sed ef conscnsu sicul 
in coutractibus bouw fider, ulinemplionibus, cenditionibus, localionthus 
conductionthus socielatibus et wandatis.’ I do not find this word 


in any other author of our law, besides in this place in Bracton, 


which is a full authority, if it be not thought too old. But it is 
supported by good reason and authority. The reasons are, first, 


because in such a case a neglect is a deceit to the bailor. For 


when he entrusts the bailee upon his undertaking to be careful, 
he has put a fraud upon the plaintiff by being negligent, his 


pretence of care being the persuation that induced the plaintiff’ 


rr 


' Beo per Bowen, L. J., The Moorcock, 14 r. b, p. 70. 
* This is the enwe ae lib. 3, tit 26, of modern editions of the Justitutes, 
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a x st him. And a breach of a trust undertaken voluntarily 
will be ea wood ground for an action; 1 Roll. Abr. 10; 2 Hen. 
at, pil; jai ‘strong case to this matter. There the case was an 
o e U — against a man who had undertaken to keep an bundred 
ah , for letting: them be drowned by his default. And the 
rea son of the judgment is given, because, “ when the party has 
take n upon him to keep the sheep, and after suffers them to 
per ish in his default, inasmuch as he has taken and executed his 
, er zain, and has them in his custody, and, after, he does not 
ee to them, an action lies; for here is his own act, viz., his 
ement and promise, and that after broke of his side, beer 


y nal give a sufficient cause of action ? 

ee - But, secondly, it is objected, that there is no —— to 
gr ound this promise upon, and therefore the undertaking is but 

Voy medium pactum, But to this T answer, that the owner's (rusting 
Ye hin with the goods (xa sufficient consideration to oblige him to a 

careful management. Indeed, if the agreement had been 

ioe — to carry these brandis from the one place to * 














them. “But this is a different case, for assnupsil does not ae 
: ————— future agreement, but, in such a case as this, 
it signifies an actual entry upon the thing, and taking the 
trust upon himself. And if a man? will do that, and 
‘mise ries in the 504 a of his trust, an action will 


* 












— that is 


a time, ear nd at. done = and it was ad — the 
2 action would not lie. But there the question was put to the 
- Court—what if he had built the house unskilfully ’—and it is 
agreed in that case an action would have lain. There has been 
— ————— made: If I deliver goods to A, and in consideration 
thereof he promise to re-deliver them, if an action will lhe for 


’ Seo Jones, 56, 57, G1, 
* Just. Inet. lib 3, tit. 20, toxt LI. 
















_ not re-delivering them ; and, in Yelv. 4 $, judgment was given 


that the action — lie. But that judgment was afterw ds ; 


reversed ; and according to that, reversal, there was judgment 

— entered for the defendant in the like case ; — 

— But those cases were grumbled at; and the reversal 
that judgment in Yelv. 4 was said by the judges to bea ‘bad? 


resolution ; ; and the contrary to that reversal was afterwards | 


most — adjudged, in 2 Cro. 667, Tr. 21 Jac. 1 tin 
the King’s Bench, and that judgment affirmed upon a writ of 
error. Aud yet there is no benefit to the defendant, nor no 
consideration in that case, but the having the money in his 
possession, and being trusted with it, and yet that was held 
to be a good consideration. And soa bare being trusted with 
another man’s goods must be taken to be a eufficient considera- 
tion, if the bailee once enter upon a trust, and take the goods 
into his possession. The declaration in the case of Mors'y. 
Sine *, was drawn by the greatest drawer in England in 
that — and in that declaration, as it was always in all such 
cases, it was thought mest prudent to put in, that a reward 
was to be paid for the carriage. And so it has been usual to 
put it in the writ, where the suit is by original, I have said 
thus much in this case, because it is of great consequence that. 
the law should be settled in this point ; but I do not know 


whether I may have settled it, or may not rather have un- 


settled it. But however that happen, I have stirred these points, 
which wiser heads in time may settle. 


And judgment was given for the plaintiff. ‘ 


NOTE, 


This case lays down the principle that if a person nadertakes to perform nm 
voluntary act, he is liuble if he performs it improperly, though he may not 
be liable if he neglects to perform it ; in other words, the contidence induced 
by undertaking any service for another isa sufficient legal consideration to 
create a duty in the performance of it. Tt follows therefore that if a man 


undertake ‘to carry goods safely, he is reaponsible for damage sustained by. 
them in the carrisgo throngh his neglect, though ho is not a common — 


carrier and was to have nothing for the carringe, A distinetion, however, 
in observed between actual insurance of the safety of the goods and « 


» * Wheotley +. Low, Cro. Jnc. 668. 
_* Sir 'T. Raym 220; 1 Vent. 190, 248, 


is “| _—— « 
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* * 7— * ca carry, safoly. See — Ry. v Kalidaa 
i Sat * —— . * 
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nf & common catsier fx of course wider ; he exer a public 
goods tu be transported from ee ee ics 
ad nd speaking generally he is responsible for the safe 

but the act of God or the King's enomies. On the 





call 


mon carrier to carry safely, may be incurred by one 
10 ® common carrier, and arises, upon the actual reception of the 
70 store # althongh the service is to be performed without reward. 


8 — ‘Blue, 4d Ventris, 190, 288; 86 Eng. Rep. 129, 159 ; St Eng. Rep. 
. Rep. 115, 453. 
lesa of the Indian Contract Act. : 
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blo caro for their i i Jali dows: — 


— to carry with due care as distinguished from the 
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JAMES CUNDY 
v. 


THOMAS LINDSAY. 
[Reported in L. M. F Ap. Cas., 459.) 


1878, THe Lorp Crancettor (Lorp Catrns)—My Lords, you 
March, 4. have in this case to discharge duty which is always a disagree- 
able one for any Court, namely, todetermine as between two 
parties, both of whom are perfectly innocent, upon which of the 
two the consequence of a fraud practised upon both of them 
must fall. My Lords, in discharging that duty your Lordships 
ean do no more than apply, rigorously, the settled and well 
known rules of law. Now, with regard to the title to personal 
property, the settled and well known rules of law may, I take it, 
be thus expressed: by the law of our country the purchaser of a 
chattel takes the chattel as a general rule subject to what may 
turn out to be certain infirmities in the title. If he purchases 
the chattel in market overt, he obtains a title which is good 
against all the world; but if he does not purchase the chattel in 
market overt, and if it turns out that the chattel has been found 
by the person who professed to sell it, the purchaser will not 
obtain a title good as against the real owner. If it turns ont 
that the chattel has been stolen by the person who has professed 
to sell it, the puchaser will not obtain a title. If it turns ont 
that the chattel has come into the hands of the person who pro- 
fessed to sell it by a de fuelo contract, that is to say, a contract 
which has purported to pass the property to him from the owner 
of the property, there the purchaser will obtain a good title, even 
although afterwards it should appear that there were cireum- 
stances connected with that contract, which would enable the 
original owner of the goods to reduce it, and to set it aside, 
because these circumstances so enabling the original owner of the 
goods, or of the chattel, to reduce the contract and .to set it 
aside, will not be allowed to interfere -with a title for valuable 
consideration obtained by some third party during the interval 
while the contract remained unreduced. 
My Lords, the question, therefore, in the present case, as your 
Lordships will observe. really becomes the very short and simple 
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A 


one Which I am about to state. Was there any contract which, 
with regard to the goods in question in this ease, had passed the 
property in the goods from the Messrs. Lindsay to Alfred 
Blenkarn : ? If there was any contract passing that property, 





4 even although, as 1 have said, that contract might afterwards be 
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open to a process of reduction, upon the ground of frand, still, in 
the meantime, Blenkarn might have conveyed a good title for 
valuable consideration to the present appellants. 


Now, my Lords, there are two observations bearing upon the 
solution of that question which I desire to make. In the first 
place, if the property in the goods in question passed, it could 
ouly pass by way of contract ; there is nothing else which could 
have passed the property. The second observation is this, your 
Lordships are not here embarrassed by any conflict of evidence, 
or any evidence whatever as to conversations or as to acts done, 


the whole history of the whole transaction lies upon paper. The 


principal parties concerned, the respondents and Blenkarn, never 


came in contact personally—everything that was done was done 


by writing. What has to be judged of, and what the jury in 
the present case had to judge of, was merely the conclusion to be 
derived from that writing, as applied to the admitted faets of 


the case. 


Now, my Lords, discharging that duty and answering that 
inquiry, what the jurors have found is in substance this: it is 
not necessary to spell ont the words, because the substance of it 
is beyond all doubt. They bave found that by the form of the 





‘signatures to the letters which were written by Blenkarn, by the 


mode in which his letters and his applications to the respondents 


were made out, and by the way in which he left uncorrected the 


mode and form in which, in turn, he was addressed by the res- 
pondents ; that by all those means he led, and intended to lead, 
the respondents to believe and they did believe, that the person 
with whom they were communicating was not Blenkarn, the 
dishonest and irresponsible man, but was a well known and sol- 
vent house of Blenkiron & Co., doing business in the same street, 
My Lords, those things are found as matters of fact, and they are 
placed beyond the range of dispute and controversy in the case. 


If that is so, what is the consequence? It is that Blenkarn 
—the dishonest man, as I call bim—was activg here just in the 
* 15 
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same way as if he had forged the signature of Blenkiron & Co., 

the respectable firm, to the applications for goods, and as if, when, 
in return, the goods were forwarded and letters were sent, accom- 
panying them, he had intercepted the goods and intercepted 


the letters, and had taken possession of the goods, and of the 


letters which were addressed to, and intended for, not himself but, 


the firm of Blenkiron & Co. Now, my Lords, stating the matter 


shortly in that way, I ask the question, how is 1t possible to 
imagine that in that state of things any contract could have 


arisen between the respondents and Blenkarn, the dishonest: 


man?’ Of bim they knew vothing, aud of him they never 
thought. With him they never intended to deal. Their minds 
never, even for an instant of time rested upon him, and as 
between him and them there was no cousenses of mind which 
could lead {o any agreement or any contract whatever. As 
between him and them there was merely the one side to a con- 
tract, where, in order to produce a contract, two sides would be 
required. With the firm of Blenkiron & Co. of course there was 
no contract, for as to them the matter was entirely unknown, 
and therefore the pretence of a contract was a failure. 


The result, therefore, my Lords, is this, that your Lordships 
have not here to deal with one of those cases in which there is 
de facto a contract made which may afterwards be impeached and 
set aside, on the ground of fraud; but you have to deal with a 
case which ranges itself under a completely different chapter of 
law, the case namely in which the contract never comes into 
existence. My Lords, that being so, it is idle to talk of the 
property passing, The property remained, as it originally had 
been, the property of the respondents, and the tithe which was 
attempted to be given to the appellants was a title which could 
not be given to them. 


My Lords, I therefore move your Lordships that this appeal 
be dismissed with costs, and the — of the Court of 
Appeal aflirmed. 


Lony Hainertey.—My Lords, I have come to the same 
conclusion as that which has just been expressed by my noble — 
and learned friend on the woolsack. The real question we have — 
to consider here, is this whether or not any contract was actually 
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entered into between the respondents and a person named 
Alfred Blenkarn, who imposed upon them in the manner des- 
cribed in the verdict of the jury ; the ease that was tried being 


one as between the alleged vendors and a person who had pur- 
chased from Alfred Blenkarn. 


Now the case is simply this, as put by the learned Jadge 
in the Court below; it was most carefully stated, as one might 
expect it would be by that learned Judge: “Is it made out to 
your satisfaction that Alfred Blenkarn, with a fraudalent intent 
to induce customers generally, and Mr, Thomson in particular, 
to give him the credit of the good character which belonged to 


William Blenkiron & Sons, wrote those letters in the way you 


have heard, and had those invoices headed as you have heard,” 
and further than that, “did he actually by that fraud induce 
Mr, Thomson to send the goods ” *‘ to 37, Wood Street?” 


Both these questions were answered in the affirmative by the 
jury. What, then, was the result’ It was, that there were 
letters written by a man endeavouring by contrivance and fraud, 
as appears upon the face of the letters themselves, to obtain the 
credit of the well-known firm of Blenukiron & Co., Wood Street. 
That was done by a falsification of the signature of the Blen- 
kirons, writing his own name in such a manner as that it appear- 
ed to represent the signature of that firm. And further, his 
letters and invoices were headed “ Wood Street,’ which was not 
an accurate way of heading them; for he oceupied only a room 


on a third floor, looking into Litth: Love Lane on one side, and 
looking into Wood Street on the other. He headed them in 
that way, in order that by these twe devices he might represent 


himself to the respondents as Blenkiron of Weod Street. He 
did that purposely ; and it is found that he induced the respon- 
dents by that device to send the goods to Blenkiron of Wood 
Street. I apprehend, therefore, that if there could be said to 


‘have been any sale at all, it failed for want of a purchaser. The 
sale, if made out upon such a transaction as this, would have 


been a sale to the Blenkirons of Wood Street, if they had chosen 
to adopt it, and to no other person whatever—not to this Alfred 
Blenkarn, with whom the respondents had not, and with whom 


they did not wish to have, any dealings whatever. 
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7" My Lords, it appears, to me that that brings the case 


| pletely within the authority of Hardman v. Booth,’ where its 
held that there was no real contract between the parties by — 
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the soos w were delivered and the coneoctor of the fraad who 
= ~ obtained possession of them, beeanse they were not fo him sold. 
prt Exactly in the same here, there was no real contract whatever — 
* with Alfred-BRlenkarn; no goods had been delivered to any body "4 


except for the purpose of transferring the property to Blenkiron 
(not Blenkarn); therefore the case really in substanee is the 
identical cate of Hardman v. Booth * over again, 

My noble and learned friend who sits opposite fo me (Lord 
Penzance) has called my attention to a case which seems to have 
been decided on exactly the same principle as Harndwan vy. Booth," 
and itis worth while referring toitas an additional authority 
upon that principle of law. It is the case of /liggons v. Burton.? 
There, one Dix, who had been the agent of a responsible firm, 
that had had dealings with the plaintiff in the action, was dis- 
missed by his employers; he concealed that dismissal from a 
ensfomer of the firm, the plaintiff in the action, and, having 
coneealed that dismissal, eontinned to obtain goods from him still 
as acting for the firm. The goods were delivered to him, but it be: 
was held that that delivery was not a delivery to any person 
whatever who had purchased the goods, ‘The goods, if they had 
been purchased at all, wonld have been purchased by the firm for 
which this man had acted as agent; bat he had been dismissed 
from the agency—there was no contract, therefore, with the 
firm; there was no contract, ever intended between the vendors 
of the goods and the person who had professed to purchase the 
coods as the agent of that firm; and the consequence was that 
there was no contract at all, There, as here, the circumstance — 
occurred that an ifnocent person purchasing the goods from the 
person with whom there was no contract was obliged to submit to 
his lose. The point of the case is put so very shortly by Chief = 
Baron Pollock, that I cannot do better than adopt his reasoning : ss 
“There was no sale at all, but a mere obtaining of goods by 
false pretences ; the property, therefore, did not pass out of the — 
plaintiffs.” The other J udges, who were Barons, Martin, Bram- | 
well, and Watson, concurred in that judgment. - 
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ta 
Here, I say, exactly as in those eases of Mardman v. Booth,' 1878. 
Ate . ~ 
and Miggous v. Burton,* there was no sale at all; there was a Cundy 
representation, a false representation, made by Blenkarn, by Linden’. 


¢ 
whieh he got goods sent to him, upon applications from him to 
~ become a purchaser, but upon invoices made out to the firm of 
-" Blenkiron & Co. But no contract was made with Blenkarn, nor 
any contract was made with Blenkiron & Co., because they knew 
nothing at all about it, and therefore there could be no delivery 
of the goods with the intent to pass the property. 
We have been pressed very much with an ingenions mode of 
- putting the case on the part of the connsel who have argued 
with eminent ability for the appellants in this case, namely, 
suppose this fraudulent person had gone himself to the firm from 
whom he wished to obtain the goods, and had represented that 
he was a member of one of the largest firms in London. Sup- 
7” pose on his making that representation the goods had been delt- 
vered to him. Now Lam very far, at all events on the present 
occasion, from seeing my way to this, that the goods being sold 
to him as representing that firm he could be treated in any other 
way than as an agent of that firm, or suppose he had said: “T 
fy am as rich as that firm. I have transactions as large as those of 
' that firm. Ihave a large balance at my bankers ”; then the 
sale would have been a sale to a fraudulent purchaser on fraudulent 
representations, and a sale which would have been capable of 
being set aside, but still a sale would have been made to the 
person who made those false representations; and the parting 
with the goods in that case might possibly — say no more—have 
—— passed the property. 
is But this ease isan entirely different one. The whole case, 
as represented here is this; from beginning to end the respon- 
dents believed they were dealing with Blenkiron & Co., they 
made out their invoices to Blenkiron & Co., they supposed they 
sold to Blenkiron & Co., they never sold in any way to Alfred 
Blenkarn ; and therefore Alfred Blenkarn cannot, by so obtaining 
the goods, have by possibility made a good title to a purchaser, 
as against the owners of the goods, who had never in any shape 
or way parted with the property, nor with anything more than 


the possession of it. 
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cluding that the following are the circumstances under which the — 
respondents parted with their goods. 
passed the property i in them to Alfred Blenkarn is I conceive the 
real question to be determined. 


iit Blenkarn, when they receive! a letter followed by several others 
signed in a manner which was not absolutely clear, but which the 
writer intended them to take, and whieh they did take, to be the 
signature of a well-known house of Blenkiron & Co., which in 
fact carried on business at No. 123, Wood Street. The purport 
of these letters was to order the goods now in question. The 
house of Blenkiron & Co. was known to the respondents, and it 
was also known that they lived in Wood Street, though the res- 
pondents did not know the number. The respondents answered 
these letters, addressing their answers to Blenkiron & Co, in 
Woud Street, but in place of No. 123, they directed them to 
No. 37, which was the number given in the letters as the 
address of that firm. In the result they sent of the goods now 
in dispute, and addressed them, as they had addressed their 
letters, to Blenkiron & Co., No. 37, Woed Street, London. It 
is not doubted or disputed that throughout this correspondence 
and up to, and after, the time that the respondents had des- 
patched their goods to London, they intended to deal and 
believed they were dealing with Blenkiron & Co., and with no 
body else ; nor is it capable of dispute that, when they parted 
with the possession of their goods, they did so with the inten- 
tion that the goods should pass into the hands of Blenkiron & 
Co., to whom they addressed these goods. The goods, however, 
were not delivered ‘o Blenkiron & Co,, to whom they were 
addressed, bat found their way to the hands of Alfred Blenkarn, 
owing to the number in Wood Street being given as No. 37, in 
place of No. 123—a mistake which had been purposely. brought. 
about by the writer of the letters as I have before mentioned, 
who was no other than Alfred Blenkarn, and who had an office 
or room at No. 37, Wood Street. 

In this state of things, it is not denied that the contract, or 
- dealing, which the respondents thought they were entering into | 
—— * "Se ga Be and in fulfilment of which they parted 







Whether by so doing — 5 


The respondents had never seen or even heard of Alfred 
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case, coupled with the evidence, warrant your Lordships in con- — 
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with their goods, and forwarded them to what they thought was 1878, 
: the address of that firm, was no contract at all with them, Cundy 
v. 


seeing that Blenkiron & Co., knew nothing of the transaction. 
But, say the appollants, it was a contract with, and a good deli- 
- very to, Alfred Blenkarn so as to pass the property in the goods 
to that individual, although the goods were not addressed to him 
‘ and the respondents did not know of his existence. 


Lindsay. 


Tam not aware, my Lords, that there is any decided case in 
which a sale and delivery intended to be made to one man, has 
been held to be a sale and delivery so as to pass the property to 
another, against the intent and will of the vendor, | And if this 
cannot be, it is difficult to see how the contention of the appel- 
lants can be maintained. It was indeed argued that as the 
letters and goods were addressed to No. 37 instead of No. 125, 
this constituted a dealing with the person whose office was at 
No. 37. But to justify this argument it ought at least to be 
shown that the respondents knew that there was such a person, 
and that he had offices there—whereas the contrary is the fact, 
and the respondents only adopted the number beeanse it was 


. 


given as the address in letters purporting to be signed “ Blen- 
kiron & Co.” 


My Lords, I am unable to distinguish this case in principle 
from that of //ardwan v. Booth,’ to which reference has been 
made. In that case Edward Gandell, who obtained possession of 
the plaintilf’s woods, pretended to have authority to order goods 
for Thomas Gandell & Co., which he had not, and then inter- 
cepted the goods and made away with them ; the Court held 
that there was no contract with Thomas Gandell & Co., as they 
had given no authority, andl none with Edward Gandell, who 
had ordered the goods, as the plaintiffs never intended to deal 
with him. 

In the present case Alfred Blenkarn pretended that he was, 
and acted as if he was, Blenkiron & Co., with whom alone the 
vendors meant to deal. No contract was ever intended with 
him, and the cootract which was intended failed for want of 
another party to it. In principle the two cases seem to me to be 
quite alike. 


‘ ' 1H. &C., 80d. 
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to which similar reasoning was applied. — 


Hypothetical « eases were put to your Lordships in argument 
in which a vendor was supposed to deal personally with a swindler, 
believing him to be some one else of credit and stability, and — 
under this belief to have actually delivered goods into his hands. bs 
My Lords, I do not think it necessary to express an opinion » 
upon the possible effect of some cases which I can imagine to 
happen of this character, because no.e of such cases can I 
think be parallel with that which your Lordships have now to | 
decide. For in the present case the respondents were never 
brought personally into contract with Alfred Blenkarn ; all their 
letters, although received and answered by him, were addressed e 
to Blenkiron & Co., and intended for that firm only ; and finally 
the goods in dispute were not delivered to him at all, but were 
seut to Blenkiron & Co., though at a wrong address, 


This appeal, ought therefore, in my opinion, to be dismissed. 
Lory Gonpox—Concurred. 


Jndgm at appealed from affirmed, and appeal dismissed with 
costs. . 





” NOTE. 


This case illustrates how a transaction may not ripen into a contract by 
reason of an error as to the person with whom one is contracting, provided of 
course that it is material for the one party to know who the otheris, In_ 
other words, if the intention of a contracting party isto create an obligation 
between himself and another certain person, and if that intention fails to take 
its proper effect, it canuot be allowed to take the different effect of involving 2* 
him without his consent in a conteact with some one else. Thus if C who is | 
& man of no means obtains woods from A by writing for them in the name of — 
B, a solvent merchant already knows to A, or one only oolourably differing Py os 
from it, there is not a voidable contract between A and C, bat no contract at 
all; no property passes to C and ho can transfer none even to an innocent 
parchaser, save perhaps in market overt. The p etended sale fails for 
want of areal buyer. See Sees, 13 and 108 of the Indian Contract Act. 
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DHANIPAL DAS 
r. 
RAJA MANESHAR BAKHSH SINGH.' 


[Reported mm b. Rh. 53 1. A. M8; 1. bh. BR. 28 All, 620; 
40. £..d., 1.) 


The judgment of their Lordships was delivered by 

Loro Davey.—The original plaintiff Auseri Lal was the 
head of a joint Hindu family. He is now deeeased, and the 
present appellants, as the surviving members of the family, have 
been substituted for him on the record. Auseri Lal, on behalf 
of the family, formerly carried on the business of a banker and 
money-lender in the district of Sitapur in Oudh ; and in the 
course of his business he had, previously to the transactions 
which are the subject of this appeal, lent money to the respon- 
dent, who was and is the (a/ngdar of Mallanpur, in the same 
district. 

In the year 1556 the respondent, being then largely involved 
in debt, was, on his own application, declared by the Chief 
Commissioner of Oudh a disqualified proprietor under the provi- 
sions of the Oudh Land Revenue Act, 1876, and his property 


was*placed under the charge of the Court of Wards on August: 


12 in that year. The respondent's property remained under 
such charge until some time in the month of July, 1898, when 
it was re-leased to him, and he resumed possession. While the 
estate was under its charge the Court of Wards made an allow- 


ance of Rs, 1,250 per mensem to the respondent for the main- 


tenance of himself and his family. 

On February 4, 1889, the respondent, without the sanction 
of the Court of Wards, borrowed from aAuseri Lal the 
sum of Rs. 4,500, and executed in hy favoir a bond which 
was duly registered for that amount stipulating that he would 
repay the amount in two years, with interest at the rate of Rs. 2 
per mensem, payable half-yearly out of his allowance of Rs. 1,250 
per mensom, and stipulating further that in case default was 
made in the payment of interest he would pay compound interest 
_ * Present: Lord Davey, Lord Robertson, Lord Atkinson, Sir Andrew Scublo, 


and Sir Arthur Wilson. 
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at the same rate until the amount secured by the bond was 


fully paid off and satisfied. The respondent did not pay’ any 
sum either for principal or interest due on this bond, and 
after it had become due negotiations were apparently opened by 


his officers on his behalf with the plaintiff for a further advance. 


ata lower rate of interest. In the result an account was settled 
between the respondent and Auseri Lal of the amount due on 
the bond for Rs. 4,500, and it was found that that sam, with 
interest and compound interest at the rate of 2 per cent. per 
mensem up to January 13, 1892, came up to Rs. 5,750. On the 


last mentioned date Auseri Lal advanced to the respondent the 


further sum of Rs. 1,250, and the latter without the sanction 


of the Court of Wards executed in favour of the former a bond, 


also registered, for the total sum of Rs. 10,000, stipulating 
that he would repay the amountin seven years, with interest 
at the rate of Re. 1-S per cent. per mensem payable half-yearly, 
and stipalating further that in default of payment of interest 
on due dates he would pay compound interest at the same rate, 
and that he would pay interest and compound interest on the 
amount secured by the bond until it was fully paid off and 
satisfied. 

The present suit was brought on the bond of January 13, 


1892. The defence 1s, jirst, that the respondent, being at, the 


date of the bond a disqualified proprietor, had no power under 
the Act to borrow money without the sanction of the Court of 
Wards ; and, second/y, that the bargain was an unconscionable 
one, and procured by the exercise of undue influence within the 
meaning of s. 16 of the Indian Contract Act, 1872, as amended 
by s. 2of Act VI of 1599. 

The first point depends on the construction and effect of the 
group of sections (161 to 177) in the Oudh Land Revenue Act, 
1876, intituled “ Chapter VIIL Court of Wards.” Sect. 162 
defines the persons who shall be held to be disqualified to 
manage their own estates, including (7) persons declared by the 
Chief Commissioner on their own application to be disqualified. 
By s. 166 the jurisdiction of the Court of Wards extends to the 
care and education, and to the management of the property, 
of the persons subject thereto. By s. 167 the Court of Wards 
‘may appoint managers of the property of disqualified pro- 
prietors, and if such proprietors be minors, idiots, or lunatics, 
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many appoint guardians for the care of their persons. By s. 
170 the manager appointed by the Court of Wards may collect 
the rents of the land entrusted to him as well as all other money 

, due to the disqualified proprietor and may, subject to the con- 

| trol of the Court, grant or renew leases of a limited duration. 
2 The more important sections are 173 and 174. 
<, , “173. Persons whose property is under the superintendence 
of the Court of Wards, shall not be competent to create with- 
out the sanction of the Court any charge upon or interest in 
such property or any part thereof.”’ 

“174. No such property shall be liable to be taken in exe- 
eution of a decree made in respect of any contract entered into 
by any such person while his property is under such superinten- 
dence,” 

From a perusal of the group of sections above referred to 
their Lordships are of opinion that it was not intended to inter- 
fere with the personal sfefws or rights of an adult disqualitied 
proprietor who is neither idiot nor lunatic, except as regards the 
‘management of his property or anything expressly prohibited. 
‘There is no prohibition of a disqualified proprietor contracting 

Ne ’ debts or borrowing money, and it is contemplated in s. 174 
, that such a person may enter into contracts which, but for the 
provisions of that section, might result in his property being 

taken in exeeution. But the disqualified proprietor may not 
without the sanction of the Court create any charge upon his 
property. It was argued, however, that to allow a disqualified 
proprietor to contract debt would enable him by anticipation 
to - waste the estate when restored to his care, and so defeat the 
2 objects of the Act, and would therefore be inconsistent with 
the other provisions and purposes of the Act. This argument 
would have been a cogent one for the consideration of the 
Legislature in framing the Act. But their Lordships think that 
. there is no necessary implication of a prohibition to contract 
: personal obligations, and they are not entitled to read into the 

Act a curtailment of the proprietor’s personal rights which they 

do not find there. 

Their Lordships were referred to the case of Mohummnd 

Zahoor Ali Khan v. Mussamat Thakoorant Rutia AKoer,* in which 
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— (Gal vile, delivering the indigent 
— a disqualified landowner whose 
estate hal heen — under © manager by the Court of Wards — 
a 
“contracting debts, as hadin fact been decided by the Suddery 
Dewanny Conrt at Agra. It was not, however, necessary to , 
eonsider the point, as their Lordships held that the necessary a 
formalities had not been complied with for making the person 

in question a disqualified proprietor, and gave judgment for the 
amount due on the bond. ‘There was therefore no decision on 
the point. In the ease of Har Balkrishna v. Mussamat Masuma _ 
Biti,' the language of the marginal note is misleading, for 
the only question was whether the proprietor was competent 
to convey the property by mortgage or sale while the estate 

was under the management of the Court of Wards, and nothing 

was decided or said on the question now under consideration. 
Their Lordships agree with the decision come to by both Courts 
below that the respondent was not incompetent to execute the 

bond in suit. , 
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On the other point the learned counsel for the respondent 
admitted that the case rested entirely on the question whether 
the interest charged in the two bonds was reasonable, The 
Subordinate Judge held that the rate of interest was high in 
this sense, that compound interest was charged. Simple inter- 
est at Re. 1-8 per cent. per mensem he thought would not have 
been high. He held that the amended s. 16 of the Indian 
Contract Act did not apply to the case, but on a mistaken view 
of certain Euglish authorities he was of opinion that wherever — 
* transaction or contract appears to a Court of Equity to bea æ 
“hard bargain ’’ it cannot be enforced in its “ entirety 5 and, 
holding that thie was a“ bard bargain,’ he said: “I do not 
mean that the present i is a case of actual fraud or undue influ- ! 
ence, but it is certainly a ease of inequitable dealing.” In the 


result he decreed the claim for Re. 10, 000 principal and simple * 
interest at 18 per cent. per annum. 


In the Court of the J udicial Commissioner it was held that. | 
there was a presumption that there had been on the part of the ‘ 
— an unconscientious use of power arising from “the 
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_ @ircumstances and conditions of the contracting parties. In 
other words, the respondent’s consent to the transactions was 
_ caused by undue influence within the meaning of the amended 
8. 16 of the Indian Contract Act, and the transaction was there- 
fore voidable. Accordingly the Court gave the plaintiff a 
_ deeree for Rs. 4,500 (the principal money under the first bond), 
with interest at 6 per cent. a year from February 4, 188%, and 
‘Rs. 1,250 (the additional advance on the second bond), with 


interest at the same rate from January 13, 1892. 

Ausert Lal himself was advanced in years at the respective 
dates of the two bonds in suit, and states that his nephew 
_Madho Ram, one of the present appellants, looked after his 


J "affairs. Madho Ram's evidence was extremely unsatisfactory. 


He professed not to remember what took place when the 


- bonds were executed, and not to know what was the Court of 


Wards or what the word “ Court” meant. This evidence does 
not assist the appellants’ case in any way. The only other evi- 
dence contained in the record is that of the respondent himself. 
He states that his allowance from the Court of Wards was not 
sufficient to enable him to pay the interest on the bonds, and 
the only property from which he could satisfy his debt was the 
jewellery belonging to the females of his family, the value of 
which, however, he did not know. He further stated that this 
jewellery had been pledged to Auseri Lal some seven or eight 
years ago, though whether before or after the deed of 182 
he eould not say, and that it had not been redeemed. He 
stated that no frand or undue influence was practised upon him 


on taking the deed of 1589 or that of 1892, 


The fair result of this evidence is that the respondent, 


through his improvidence, was in urgent need of money, and 


owing to his estate being under the care of the Court of Wards 


he was in a helpless position. There was no fraud in the matter 


and no pressure was put upon the respondent by Auseri Lal or 
his agents to induce him to aecept the conditions offered to him ; 
and indeed the fact of interest being reduced on the second 
transaction from 24 per cent. to 18 per cent. points to some 
negotiations having taken place between them. But it must be 


taken that the respondent was compelled by his circumstances 


to accept the terms which were offered to him both in 1889 and 
1892, 
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ability and placed i in a position. of helplessness by the fact of 
his estate being under the control of the Court of Wards, and 
they must assume that Auseri Lal, who had known the respon- 
dent for some fifty years, was aware of it. They are therefore 
of opinion that the position of the parties was such that Auseri 
Lal was “in a position to dominate the will” of the respondent 
within the meaning of the amended s. 16 of the Indian Con- 
tract Act. It remains to be seen whether Auseri Lal used that 
position to obtain an unfair advantage over the respondent. 

The Subordinate Judge was wrong in deciding the case in ae- 
cordance with what he supposed to be English equitable doctrine. 
He ought to have considered the terms of the amended s. 16 only. 
He also mistook the English law. Apart from a recent statute 
an English Court of Equity could not ceive relief from a transac- 
tion or contract merely on the ground that tt was a hard bargain, 
except perhaps where the extortion is so great as to be of itself 
evidence of fraud, which is not this case. In other cases there 
must be some other equity arising from the position of the 
parties or the particular cireumstances of the case, But, although 
he was wrong in the reasons for his judement, the Subordinate 
Judge may be right in his findings of fact. He finds that 
simple interest at Re. 1-8 per cent, per mensem (15 per cent. per 
annum) would not have been high, and their Lordships do not 
find that the Court of the Judicial Commissioner expressed any 
dissent from this finding, On the other hand, their Lordships 
think that the Subordinate Judge must be taken to have found 
that the charging of compound interest in the circumstances was 
unconscionable, and they understand the Court of the Judicial 
Commissioner also to have so found. Their Lordships are not 
disposed to differ from a concurrent finding of the Conrts below, 
even if it be not strictly a fi nding of fact. The result is that 
their Lordships must hold that the lender used his position to 
demand and obtain from the respondent more onerous terms 
than were reasonable, and the bond sued on must be set aside. 
Their Lordships, however, think that in the particular eireum- 
stances of the present case justice will be met by allowing the 
a — aos interest at 18 per cent. per annum on the sums 


was left free to co ontract debt » yet he was under a peculiar dis. 
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Their Lordships agree with the Court of the Judicial Com- 


missioner that the letters written by the respondent or his agent, 


which were referred to by Mr. Bonnerjee, do not amount to a 


ratification of the transaction. 


Their Lordships will, therefore, humbly advise His Majesty 
that the decree of the Court of the Judicial Commissioner of 
Oudh, dated June 3, 1902 (except so far as it directs that the 
bond sued on be set aside, and that the costs of the original suit 
be paid by the defendant to the plaintiff), be varied, and as varied 


=~ 


- stand as follows (that is to say), that it be ordered that the respon- 


dent pay to the appellants the sum of Rs. 4,500, with simple 
interest. at the rate of 15 per cent. a year from February 4, 1559, 
to the date of payment, and the sum of Rs. 1,250, with simple 
interest at the same rate from January 15, 1892, to the date of 
payment, with proportionate costs on the amount decreed to be 
settled by the Judicial Commissioner in case of difference, and 
that as to the rest each party bear his own costs. There will 
be no costs of this appeal. 


NOTE. 


Act VI of 1890 which came into force on the Ist May 1890 and applies to 
every contract in respect of which any suit is instituted or which is put in 
issue in any auit after the commencement of that Act substantially altered 
and enlarged the scope of the definition of undue influence contained in the 
Indian Contract Act, The terms of the original section were not large enough 
to corer all the cases in which the Courts were called apon to afford relief, 
The section provided for only two classes of cases, which are now given moroly 
as illustrations of the general principle according to which unday influence 
is imputed to any person, who, being in a position to exercise dominion over 
another, obtains from him an anfair advantage. The now section also pro- 
vides that the burden of disproving unmine influence is upon the porson oninegt 
whom it is established that he was in a position to exercise dominion and that 
the transaction is unconscionable. Of course the question whether one person 
is in a position to dominate the will of another must be determined with 
reference to the circumstances of each case. Thusin Sunder Nocr vy. Sham 
Kissen, 1. L. R., 34 Cale. 150 PL O., 5 C. L, J. 106, the Privy Council held that 
urgent need on the part of s borrower does not of itself constitute a circum. 
stance from which an inference of undue intlaence can be legitimately drawn, 
ax a creditor be said to be placed in a position to dominate the will of 
his debtor simply because the latter is in urgent need of money, 

Reference may be made to the cases of Aylesfor? v. Morris, L. BL, 8 Ch. 
App. 484 and O'Rorke +. Bollingbroke, 2 App Cas. 823; Ram Coomar wv 


 Chundercant, iL R., 4 1. A. 23, see ante, Ramlal vv. Nilkanta, L, R. 20 
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may als a sali Gisela: 11 Moo. I. A. 551; 
pa rbarat, 1 L. R, 7 Cale. 245; Amarnath v. Achan Kumar, 
5 Wajid Khan v. Bwas Ali, L. R. 18 1 AL 144; Mahomed 
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LAW OF CONTRACTS AND TORTS. 


- GANADIAN PACIFIC RAILWAY COMPANY 
ROY.! 
[ Reported in (1902) A. C., 220.) 


The jodgment of their Lordships was delivered by 
Tue Lory Crancettor.—This is an appeal by the 1901 


Canadian Pacific Railway Company against a judement of the — 18. 
Court of Queen’s Bench for Lower Canada, affirming a judgment 
of the Superior Court of Quebec, whereby that company were 
held to be hable to damages to the extent of S300 for injuries 
to the plaintiff’s property alleged to be caused, and now admitted 
to have been caused, by sparks escaping from one of their 
locomotive engines while employed in the ordinary use of its 
railway. 
Some questions were raised in the Courts below, and toe some 
: extent referred to here, whether the judyement eould be support- 
ed upon the ground of the appellants having been cuiity of 
a negligence to their management of the engine or its appliances 
being defective. No suc question is now before their Lordships, 
By arrangement that question: has been withdrawn, and their 
Lordshijs are not to be taken asx giving any opinion whether 
+there was any evidence of negligence, or, if there was, how that 
issue ought to be determined. 


The serious and important questions, ought to be raised in 
this appeal, is whether the railway company, authorised by 
statute to carry on their railway undertaking in the place and 
by the means that they do carry it on, are responsible in damages 
for injury not caused by negligence, but by the ordinary and 
normal use of their railway. 

Hoth Courts below have held that in the province of Quebec 
the railway company is so responsible, and the question is 
_ whether that is the law. 

The argument appears to be founded on the sigeestion that 
Quebec has a civil law of its own, and that in that province all 


— 


reeen :—Tho Lord Chancellor, aor Maunasliten, Lava Shion, Laie 
Davey, Lord Roberteou, Leord Lindley end Siv Mord North. 
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eH | 
“iad corporations like all other. ‘persons ure responsible for cqusing? 
damage to their neighbours by «a fault—tkat is to say, any action- 
ble wrong, whether impraudence or want of ekill: and another r 
article of the Code provides that civil corporations constituting 
by the fact of their incorporation ideal or artificial persons are as 
such governed by the laws affecting individuals, saving the pri- 


<> 
| vileges they enjoy aud the disabilities they are subjected to. Pe 
x A oa If the immunity claimed for the appellants were simply 
* claimed upon the ground that they were a carporation without 
x 7 reference to what they are authorised to do in that capacity, the 


argument would be well founded ; but the fallacy of the sugges- 
tion lies in supposing that that immunity is claimed because — 
they are a corporation. If it were se, there would be no differ- 
ence between the law of England and the law as so expounded 
in the province of Quebec; but the ground upon which the 
immunity of a railway company for injury caused by the normal 
use of their line is based is that the Legislature, which 1s supreme, 
has anthorised the particular thing so done in the place and by 
the means contemplated by the Legislature, and that cannot con- 
stitute an actionable wrong tn England any more than it can 
constitute a fault by the Quebee Code. The principle has been 
lucidly expounded by Lord Hatherley in the case of esd v. 
Proprietors of Bann Reservoir thus — 


— 


“Ifa compauy, io the position of the defendants there,” 

has done nothing but that which the Act authorised—nay, may 

in a sense be said to have directed—and if the damage which 

arises therefrom is not owing to any negligence on the part of ; 

the company in the mode of executing or carrying into effect — 

the powers given by the Act, then the person who is injuriously 

affected by that which bas been done, must either find in the 

Act of Parliament something which gives him compensation, or — 

he must be content to be deprived of that compensation, because | 

there has been nothing done which is inconsistent with the powers 

conferred by the Act, and with the proper execution of those 

8 ⸗ powers. 
7 “My Lords, I say the proper mode of executing those powers, in * 
because it appears to me that it is very neatly and appositely 
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2 oe App. Cas, 430, at Pr 436, P 
. * Cracknett v. Corporation of Thetford, L. Ry 40, P6230, 
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put by Mr. Baron Fitzgerald, in giving his judgment in the 
x* Court of Exchequer Chamber, in this form, Mr. Baron Fitzge- 
rald says ⸗ 

“The substantial question raised on the pleadings in the first 
and second Courts of the declaration, appears to me to be whe- 
ther these acts of the defendants were (lone in a due exercise of 

~~ their authority, under the local and personal statute which has 
| been mentioned, without negligence.” 

And Lord Cairns in the case of Mammersmith Ry. Coa, v. 

Brand points out that it wonld bea repuenant and absard 

ac piece of legislation to authorize by statute a thing to be done, 
and at the same time leave it to be restrained by injunction from 
doing the very thing whieh the Legislature has expressly per- 
mitted to be done. 

Lord Cairns said :—* 11 appears to me that the effect of the 
legislation on this subject is to take away any right of action 
| on the part of the landowner against the railway company for 

damave that the landowner has sustained. It must be taken, I 
think, from the statements in this case that the railway could 
not be used for the purpose for which it was intended without 
ee Vibration. It is elear to demonstration that the intention of 
~ Parliament was that the railway should be used. If, therefore, 

it could not be used without vibration, and if vibration necessa- 

) rily caused damage to the adjacent landowner, and if it was 
intended to preserve to the adjacent landowner his right of 
action, the consequences would be that action after action would 

be maintainable against the railway company for the damage 
which the landowner sustained ; and after some actions had 
been brought, and had snceeeded, the Court of Chancery would 
interfere by injunetion, and woull prevent the railway being 

* worked—which, of course, isa reduchio ad abaur nin, and would 
defeat the intention of the Legislature. [ have, therefore, no 

' hesitation in arriving at the conclusion that no action would be 

maintainable against the railway company.” 

[86s This permission, of course, does not authorize the thing to be 
‘done negligently or even aniecessarily to cause damage to 
Yothers. Much was argued by the learned counsel for the res- 

pondent as to the peculiar jurisprudenes of Quebec ; bat in truth 
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2 — to | law of Quebee in this respect as he seemed to suppose. The law — 


of England, “equally with the law of the province in question, 
affirms the maxim “ Sic wlere foo uf adicnnm now (eden, bat the 
previous state of the law, whether in Quebec, or France, or 
England, cannot render inoperative the positive enactment of a 
statute, and the whole case tarns, not Gpon what was the common 
law of either country, but what is the true construction of plain 
words authorizing the doing of the very thing complained of, 





The Legislature is supreme, and if it bas euacted that a thing — 


is lawful, such a thing cannot be a fault or an actionable wrong. 
The thing to be done is a privilege as well as aright and duty, 
and it seems to ther Lordships it comes within the express 
language of the Code (Art. 556), 


But it is sand that the Dominion Ratiway Act itself expressly 
maintains the lability of railway companies umler provincial law 
for damages caused by their operation, and =, 2 is referred to, 
This may be disposed of im a sentence. That section refers to 
compensation under the Act, and oot to damages in an action at 
all, which is what the question i= here. 


Sect, 288 is wore plausibly argued to have maintained the 
liability of the company, notwithstanding the statutory permis- 
sion to wee the railway ; but if one looks at the heading under 
which that section is placed, and the great variety of provisions 
whieh give ample materials for the operation of that section, it 
would be straining the words unduly to give it a construction 
which wonki make it repugnant, and authorize in one part of 
the statute what it made an actionable wrong in another. It 
would reduce the legislation to an absurdity, and their Lordships 
are of opinion that it cannot be so construed, 


Mr. Blake, for the appellants, having waived their right to 
recover damages or costs awarded in Canada to the respondent, 


. 


their Lordships will humbly advise His Majesty that the judg - 


ment of the King’s Bench, affirming the judgment of the 


Superibr Court, ought to be reversed except as to costs, In —* 


exercise of the di⸗seretion expressly reserved to their Lo 
* the Order in Council granting leave to appeal, their Lovailee 
. the arene fo pay the — * costs of this 
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THE GAEKWAR SARKAR OF BARODA 
r. 


GANDHI KACHRABHAL KASTURCHAND.! 


[Reported iu Ih. Ruy 27 Bom., 344; 1. R., 30 1. A, GO) 
The jadgment of their Lordships was delivered by 


Lorn Macnacuren.—The respondent, who was plaintiff 
in the suit, is the owner of lands in the villawe of Kokta and its 
neighbourhood. He complained that since the making of the 
Mehsana-Viramgaum Railway his lands had been flooded in the 





rainy season. The Railway, which was constructed by the 


Gaekwar of Baroda, was finished in 1891, Ever sinee it has been 
under the control and management of the Bombay, Baroda and 
Central India Railway Company, by whom it is still worked. 
The respondent brought his suit against the Gaekwar with the 
consent of the Governor-General in Council, as required by 
section 433 of the Civil Procedure Code, and also against the 
Railway Company. His case was that the mischief of which he 
complained was occasioned by the negligent manner in which the 
works of the Railway bad been constructed aad maintained. He 
claimed damages and an injunction. 


The Subordinate Judge of Ahmedabad and the High Court 
of Judicature at Bombay both found in favour of the respondent 
ou the question of negligence, and concurred in awarding 
damages and an injunction, though the damages assessed by the 
Subordinate Judge were reduced in amount by the High Court. 
Both defendants appealed to His Majesty. But the Railway 
Company did not lodge a case or appear by counsel to support 
their appeal. 

The concurrent finding of the two Courts was hardly disputed 
before this Board. The negligence proved appears to have been 
of a very gross character. Before the Railway was made the 
surface water of a district four miles distant from Kokta, which 


was abundant in the rainy season, used to pass away to the — 


westward without coming near the respondent's lands. The 
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Railway, which there runs north and suuth, was constructed 


on an embankment. The embankment was designed with 


so little skill that no proper provision was made for the 


‘passage of the surface water. The vreater part of it, being 


obstructed by the embankment, tlowed down by the east 
side of the line and drowned the respondent's lands. The 
mischief was increased by the fact that a series of excavations or 
burrow pits, as they are called, from which earth bad been taken 
to form the embankment, were turned into a continuous channel 
by the action of the water washing away the barriers left between 
them. A similar thing happened on the other side of the 
Railway, and some of the water that did pa-s through the 
embankment ran down a channel formed o\ the western side of 
the line, and also found its way on to the respondent’s lands. 

The Railway was constructed under the Indian Railway 
Act, 1890, and is subject to the provisions of that Act. 


The Act of 1890 provides that a suit shall not lie to recover 


compensation for damage caused by the exercise of the powers 
thereby conferred, but that the amount of such compensation 
shall be determined in accordance with the provisions of the 
Land Acquisition Act, 1870. It also provides that the Governor- 
General in Council is to determine in case of difference what 
accommodation works are required for the convenience of adjoin- 
ing owners. 


In these circumstances their Lordships were much surprised 
to hear the arguments addressed to them at the Bar. The 


; leading counsel who appeared for the Gaekwar contended, first, 
that inasmch as the Act of 180 authorized the undertakers to 


construct all necessary embankments, this embankment, as con- 
structed, was an authorized work, and that the statutory 
authority conferred by the Act of 1890 (though in fact no 
statutory authority was required by the Gaekwar for the con- 
struction of an embankment on his own land) actually protected 
the Gaekwar from any claims connected with or arisinge out of 
negligent or defective construction. In the second place he 
‘contended that, although the statutory authority of the Act of 
3590 might have been abused or exceeded, no suit would lie, and 
that the respondent's only remedy was by proceeding for com- 
pensation under the Land Acquisition Act, 1870. And, lastly, 





Gandhi Kachrabhai 
Kasturchand, 
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v argued that — the respondent ‘really req 
st nest — himself from the mischief caused b 





r 
the 


works or something in the nature of aceommodation — 
which it was the respondent's business to define and submit. for 
the approval of the Governor-General i in Council. 


ar . It would be simply a waste of time to deal seriously with 
such contentions as these. 
again that if a person, ora body of persons, baving statutory 
authority for the construction of works (whether those works 
are for the benefit of the public, or for the benefit of the under- 
takers, or, as in the case of a Railway, partly for the benefit of 
the undertakers and partly for the good of the public) exceeds 
or abuses the powers conferred by the Legislature, the remedy 
of a person injured in consequence is by action or suit, and not 
by a proceeding for compensation under the statute which has 
been so transgressed. Powers of this sort are to be exercised 
with ordinary care and skill and with some regard to the property 
and rights of others. They are granted on the condition some- 
times expressed and sometimes uuderstood—expressed in the 
Act of 1890, but if not expressed always understood—that the 
undertakers “shall do as little damage as possible” in the 
exercise of their statutory powers: Lawrence v. Great M vie 

: Broadbent vo The Imperial Gas Company; * 
Ricket v. Metropolitan Karlway ——— * Geddis v. Proprietors 
of the Baan Reservoir +; Bagnall v, Loudon and Vorth- Western . 
Railway Company * 


Ratleay Company ' 


Their —— are, therefore, of opinion thati the appeal 

. must be dismissed ; but they think that it will be better that 
the injunction should be in general terms, restraining the | 

defendants from flooding the lands of the respondent, or causing 


or permitting them to be flooded by the works of the Mehsana- Re 


Viramgaum Railway. It would be inconvenient if the Court i 
were to direct the execution of specified works which it has no 







» (IS5L) 16 Q. BL, 643, 
* (1857) 7 Deg. M. & G., 4:6. 
* (1867) L. &., 2H. L., 456 App. 175 (202), 





CS pe ot )# A. C., 400 (455). 
oN Deg B H. & C, Otte 
4 * . 


It has been determined over and over | 









negligence of the appellants was some additional —— — 


a 


; 


= 
— 
» 





— — »S — . —— 





LAW OF CONTRACTS AND TORTS. 121 


power to supervise, which might not be approved by the para- 
mount authority, and which, after all might not effect the object 
in view, 

Their Lordships will, therefore, humbly advise His Majesty 
that with this variation the order appealed from should be affirmed 
aud the appeal dismissed. As rewards costs, the order will be 
against both the appellants. 


Appeal dixniased, 


NOTE, 


This case lays down the important doctrine that where statatory powers are 
exercised and statutory protection or indemnity is sought for work so done, 
the provisions of the statute must be strictly followed. If statutory anthority 
is exceeded or abused, the remedy of the person injured in consequence is by 
suit or action in the Civil Court and not bya proceeding for compensation under 
the statute which has buen so transgressed. This principle has been recently 
affirmed by the Privy Council in anether case, Sanaby ve. London Waters 
Commissioners, (1906) A. O. 110, and had been previousty affirmed repeatedly 
hy the English Courts, See for instance, Heron v. Rathorunes, (1802) A.C, 498; 
North v. Pion, 14 App, Cas. 612 

The wuthorities on the subject are elaborately reviewed ond the principle 
dedacible from them applied in Rumeswar Singh ©. Seeretary of Stete, 1 Lo R. 
a4 Cale, 470,5 C.L. J. 660. Sew also Municipal Corporation vy, Vasudeo, 
6 Bom L. R, sie. 
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vet ‘ : | en? fot be’: 
JOSEPH SMITH (PAUPER) 
— 


CHARLES BAKER & SONS. Pa 


 [ Reported in L. R., 1891) A.C., 325. } 


The following judgments of their Lordships were delivered : 


Lor» Hatsnurr, L, C.—My Lords, this was an action 
he originally tried in the County Court, and it is very important to 
rs bear in mind that only a limited appeal is allowed by law in 
actions so tried. There is no power to review the decision of 
fact arrived at in the County Court by any other tribunal than 
the County Court itself. A matter of law can be made the 
subject of appeal, but then only when the point has been raised 
at the trial before the learned Judge. That question was deci- 
ded in Hhodes v. Liverpool Commercial Investment Company , ; 
In Seymour v. Coulson * the principle was affirmed that the 7 
point of law must be taken ; and finally in Clarkson v. Muagrane ® 
where allthe cases were reviewed, it was established ‘and I 
think has been accepted ever since) that the raising of the point 
of law at the trial is a condition precedent to any appeal from 
the decision of the County Court. 


2 








My Lords, I think there are good reasons for the enactment 
which has so limited an appeal, and in trath even where written 
pleadings render such precautions as the statute has enforced in 
the County Court less necessary, the same precaution has been 
constantly enforced where applications for a new trial have been 
made in the Superior Courts. Itis obvious that it would be : 
unjust to one of the parties if the other could lie by and after- 
wards, having failed on the contention that he in fact set up, 
be permitted to rely on some other point not suggested at the 
trial, but which if it had been suggested might have been 
answered by evidence : see MeDougal/ v. Knight. * , 





Now, the first question therefore to consider here is, what ot 
—— question was in fact raised before the County Court Judge in this 
any i case, and consequently what question is open to your Lordships * 


F 





i 


* 9 Q.B.D., 386. ~ 
 * Id App, Can. 194. a 7. 
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_ to consider on this appeal. The action was an action in which the 


plaintiff sued his employers for injuries sustained while in the 
course of working in their employment. He was employed in 
working at a drill while two other fellow-workmen were engaged 


in striking with a hammer at the drill, which he was employed 


to hold in the proper position. The nature of the employment 
was one which involved his attention being fixed upon the drill 
that it might be held in the proper position when receiving alter- 
nate strokes from the hammers wielded by his fellow-workmen. 
The place where he was emploved was in a cutting, and in his 
immediate proximity another set of workmen were engaged in 
working in the cutting and taking stones out of it. For the 
purpose of this operation a steam crane wasused, and occasionally, 


-though not invariably, the stones lifted by the crane were swung 


over the place where the plaintiff! was employed, and on the occa- 
sion which gave rise to the action a stone was swung over the 
plaintiff, and from some cause not explained and not attempted 
to be explained, the stone slipped from the crane, fell upon the 
plaintiff, and did him serious injury. 

My Lords, the first point attempted to be argued at your 
Lordships’ Bar was that there was no evidence to go to the jury 
of any negligence. Now, it is manifest upon the notes of the 
learned County Court Judge that no such point was taken at 
the trial, and it is therefore perfectly intelligible why no evi- 
derice is referred to with respect either to the crane, the manner 
of slinging the stone, or the mode in which the stone was fastened. 
Each of these things would have been material to consider if 
any such question had in the fact been raised. I will not myself 
suggest, or even conjecture, what was the cause of the stone 
falling, or what preeantions ought properly to have been taken 
against such a contingency. What is, or is not, negligence under 
such circumstances may depend upon a variety of considerations. 
If, for instance, the only result of not properly fastening 
stone may be that it will fall back again, and so necessitate a 
repeating of the operation, there may be no negligence in not 
taking great care in so fastening the stone as to render such 
an aceident improbable, if not impossible, 't may be simply 
a question of whether the extra pains taken in fastening the 
stone may not be an unnecessary waste of time and care, and 
those engaged in the operation may well be justified in risking 
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—— possibility of the stone falling. But if the stone is to 
rg lifted under such cireumstances, or, when lifted, swang— 
over a workman beneath it, totally different considerations 

arise. And I think the unexplained and unaccounted for fact, — 
that the stone was being lifted over a workman, and that — 
f it fell and did him damage, would be evidence for a jury to con- 

sider of negligence in the person responsible for the operation. i 
But whether that was so or not, the question does not here arise. 


The objection raised, and the only objection raised, to the 
plaintiff’s right to recover was that he had voluntarily under-— 
taken the risk. Thatis the question, and the only question, 
which any of the Courts, except the County Court itself, had 
jurisdiction todeal with. Now, the facts upon which that question 
depends are given by the plaintiff himself in his évidence. Speak- 
ing of the operation of slinging the stones over the heads of the 
workmen, he said himself that it was not safe, and that when- 
ever he had sufficient warning, or saw it, he got ont of the way. 
The ganger told the workmen employed to get ont of the way of 
the stones which were being slung. The plaintiff said he had been 
long enongh at the work to know that if was dangerous, and 
another fellow-workman in his hearing complained that it was a 
dangerous practice. 





V 


My Lords, giving Full effect to these admissions, upon which 
the whole case for the defendants depends, it appears to me that 
the utmost that they prove ts that in the course of the work it 
did occasionally happen that stones were slung in this fashion 
over workmen's heads, that the plaintiff knew this, and believed 
it to be dangerous, and whenever he could be got out of the way. 
The question of law that seems to be in debate is whether upon = 
these facts, and on an oecasion when the very form of his em- — 
ployment preveated him looking out for himself, he consented — 
to undergo this particular risk, and so disentitled himself to. 
recover when a stone was negligently slang over his head or 
negligently permitted to fall on him and do him injury. 


My Lords, I am of opinion that the application of the maxim 
“ Volenti non fit injuria” is not warranted by these facts. I do 
, not think the plaintiff did consent at all. His attention was 
—J fixed upon a drill, and while, therefore, he was unable to take 
precautions himself, a stone was negligently slung over his head 
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without due precautions against its being permitted to fall. My 
Lords, I emphasize the word “ negligenty ” here, because, with all 
respect, some of the judgments below appear to me to alternate 
between the question whether the plaintiff consented to the 
risk, and the question of whether there was any evidence of 
negligence to go to the jury, without definitely relying on either 
proposition. 

Now, I say that here evidence of negligence must by the 
form of procedure below be admitted to have been given, and the 
sole question to be dealt with is that with which I am now 
dealing. For my own part, lL think that a person who relies on 
the maxim must shew a consent to the particular thing done. 
OF course, I do not mean to deny that a consent to the particular 
thing may be inferred from the course of conduct, as well as 
proved by express consent; but if I were to apply my proposi- 
tion to the particular facts of this case, I do not believe that the 
plaintiff ever did or would have consenied to the particular act 
done under the particular circumstances, He would have said, 
“T cannot look out for myself at present. You are emploving 
mein a form of employment in which I have not the ordinary 
means of looking out for myself; I must attend to my drill. 
Tf you will not give me warning when the stone is going to be 
slong, at all events let me look out for myself, and do not place 
me ander a Grane which is lifting heavy stones over my head 
when you keep my attention fixed upon an operation which 
prevents me looking out for myself.” 


It appears to me that the proposition upon which the defen- 
dants must rely n ust be a far wider one than ts involved in the 
maxim, “ Volenti non fil tnjaria.” think they must go to the 
‘extent of saying that wherever a person knows there is a risk 

_of injury to himself, he debais himself from any right of com- 
plaint if an injary should happen to him in doing anything 
which involves that risk. For this purpose, and in order to 
test this proposition, we have nothing to do with the rela- 
tion of employer and employel. The maxim in its applica- 
tion in the law is not so limited; but where it applies, 
it applies equally to a stranger as to any one else; and if appli- 
cable to the extent that is now insisted on, no person ever ought 
to have been awarded damages for being run over in London 


I. 
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Tt is, of course, impossible to maintain a proposition so wide 
asis involved in the example I have just given; and in both 4. 
Thomas Vv. Quartermaine and in Farmouth vy France,2 it: has r 
been taken for granted that mere knowledge of the risk does not 
necessarily involve consent to the risk. Bowen, L. J., carefully 
points out in the earlier case (Thomas v. Quartermaine') that the 
maxim is not “* Scvenfi non fit injuria,’” but  VFolenti non jit 
mmjuria”., And Lindley, L. J., in quoting Bowen L. J.’s dis- 
tinetion with approval, adds *: “ The question in each case must 
be, not simply whether the plaintiff knew of the risk, but 
whether the circumstances are such as necessarily to lead to the 
conclusion that the whole risk was voluntarily incurred by the 
plaintiff." And again, Lindley, L. J., says: “If in any case it 
can be shewn as a fact that a ——— agreed to incur a parti- 
cular danger, or voluntarily exposed himself to it, and was 
thereby injured, he cannot hold his master liable. But in the 
cases mentioned in the Act, a workman who never in fact 
engaged to incur a particular danger, but who finds himself 
exposed to it and complains of it, cannot in my opinion be held, 
asamatter of law, to have impliedly agreed to incur that 
danger, or to have voluntarily incurred it, because he does not 
refuse to face it.” Again, Lindley, L. J., says: “ If noth- 
ing more is proved than that the workman saw danger, reported 
it, but, on being told to go on, went on as before in order 
to avoid dismissal, a jury may, im my opinion, ‘Properly 
find that he had not agreed to take the risk and had not acted 
volantarily in the seuse of having taken the risk upon himself. J— 





I am of opinion myself, that in order to defeat a plaintiff's 4 
right by the application of the maxim relied on, who would | : 
otherwise be entitled to recover, the jury ought to be able to ms 
affirm that he consented to the particular thing being done which 
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would involve the risk, and consented to take the risk upon 
himself. It is wanifest that if the proposition whieh I have just 
enunciated be applied to this case, the maxim could here bave 
no application. So far from consenting, the plaintiff did not 
even know of the particular operation that was being performed 
over his head until the injury happened to him, and consent, 
therefore, was out of the question. 

As I have intimated before, I do not deny that a particular 
consent may be inferred from a general course of conduct. Every 
sailor who mounts the rigging of a ship knows and appreciates 
the risk he is encountering. The act is his own, and he cannot 
be said not to consent to the thing which he himself is doing. 
And examples might be indefinitely multiplied where the es- 
sential cause of the risk is the act of the complaining 
plaintiff himself, and where, therefore, the application of the 
maxim, “ Voleatt non fit tnyuria,” is completely justified. 

I have hitherto treated the question apart from the specific 
findings by the jury. But I am not disposed to think that those 
findings were not justified upon the evidence presented. They 
found that the machinery for lifting the stone from the cutting 
was not reasonably fit for the purpose for which it was applied, 
taken as a whole. I think the jury meant—and if they did so 
mean, I am of opinivn that they were right—that, looking to the 
risk incurred by the men working below and to the possibility 
of the crane when worked (as in fact it was worked) letting 
stones fall, the machinery was not reasonably ft for the purpose 
for which it was applied, that is to say, not reasonably fit for 
securing that stones should not fall from it when slung over 
men’s heads And further, that if with such machinery the 
atones were being slung over men’s heals, special warning ought 
to have been supplied to the men imperilled by such an operation, 
and that the employers were guilty of negligence in not remedy- 
ing swch a mode of working svc/ machinery under such conditions 
of work. 


I think the cases cited at your Lordships’ Bar of Sword y. 
‘Cameron® and the Barfonshil/ Coal Company v. MeGutre?® 
established conclusively the point for which they were cited, 
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“that a nevligent system or a negligent mode of using perfectly 
sound machinery may make the employer liable quite apart: from 


‘any of the provisions of the Employers’ Liability Act. In Sword 


¥. Cameron® it could hardly be doubted that the quarryman 


who was injured by the explosion of the blast in the quarry was 

perfectly aware of the risk ; but nevertheless he was held entitled 

to recover notwithstanding that knowledge. | 
It seems to me that in the present ease the right of the 


plaintiff to recover is far more clear than in Sword v. Cameron.' 


The interval given to the quarryman to seek shelter was the 
usual and ordinary one. But suppose in that case the employér 
had employed the quarryman to do something which by the 
very form of the employment prevented his hearing the signal 
which g@ave him warning to retreat? In this case, as I have 
pointed out, there was no warning and no signal, but the employ- 
er or his representative emploved the plaintiff under such 
circumstances, as disabled him from using his eyes for protecting 
himeelf against the risk. 

It seems to me, therefore, that this is a case in which the 
plaintiff is entitled to recover, and I therefore move your Lord- 
ships that the jadgment of the Court of Appeal be reversed, 
and the jadgment of the County Court Judge restored, 

sLorp Brawwetr.—My Lords, with the leave of my noble 
and learned friend, Lord Watson, 1 address your Lordships now. 


If this case came before me in the first instance, without any 


entanglement of statement of claim, finding of a jury, question of — 


objections taken, and former decisions, I should hold it to be the 
plainest possible, and that the plaintiff had no claim in’ law or 
morality. Isay this, not from any prejudice against the Em- 
ployers’ Liability Act. I am not certain it would not be a good 
thing to give a person injured as the plaintiff was a right to 
compensation, perhaps from the State, even where there was no 
blame in the master; even where there was blame in the servant. 
Men would not wilfully injure themselves, and then compensation 
would be a part of the cost of the work, But we have to deal 
with the law as it is. ° 

Now, what are the facts of this case? The plaintiff was 


employed by the defendants.. The defendants were oomneea in 
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making a cutting for a railway, and of course had to remove what 
they excavated, and were doing so by putting the stones in a 
crate or in a sling, and raising them by a crane to the bank. 
The crane was turned so that the stones and sling passed over 
r | parts of the cutting, and therefore, over persons who might be 
| standing or working on those parts. <A stone so slung, aud so 


_ being lifted, fell, or the parts of it fell, on tie plaintiff,” 


and most erievously hurt him. The plaintiff well knew of 
the possibility of such an accident. Those who were at work 
with him moved out of the way and escaped. The plaintiff 
did not, not knowing, as he says, of that particular movement 
. Moat of the crane. Now, how are the defendants to blame? There 
* is no evidence that the crane was not the ordinary erane used 
* J for such purposes, No one says it was not. There is no evi- 
dence that lifting the stones as they were lifted—that is by 
slinging them and jibbing the crane—was not the ordinary 
and reasonble way of working. No one says it was not. There 
is no evidence that the particular stone was improperly slung. 
Noone says it was. I hive no objection to “ rex fpsa 
foguitur.” 1 believe I was one of the first, if not the first, 
to use it in some cases about fifteen years ago; but it does 

& not apply tere. At least I cannot use it. I know that bales 
and barrels do not move and fall of their own aceord. J] do 
not koow that stones slung carefully will not come apart and 
fall. My notion is that they will. I think I have often lifted 

» up a piece of coal and found that the part I had hold of re- 
mained in the tongs and the rest broke away. I should think 
there might be some cleavage, I think it is called, which would 
prevent the parts holding together, This may be iznorance 
on my part. But if it is, it should have been removed by evi- 
dence, and there is none. Lord Coleridge and Lindley, L. J., 
are in the same state of ignorance, if it is one. Further, this 
— is a Claim which can only be maintained by virtue of the 
Employers’ Liability Act. If there was nevlicence or un- 
skilfulness in the slinging of the stone or working of the crane, 

' it was not by any one in authority within that Act. Lastly, 

7 the plaintiff knew of the danger. Not of this particular stone, 
but generally that such stones might fall; vet he remained while 
it was passing over his head, not knowing, as he says, of this 
particular stone, bot knowing that that kind of work was cong 
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——— looking out. His fellow-workmen looked out, did 


plaintiff. No one says that it was the practice that there 
should be, and the plaintiff knew there was no one. This is 
the case pure and simple. 


Now, let us see what is the case that comes before us. The | 


particulars of claim say that “ a stone or stones slipped from 
the crane chain and struck the plaintiff, by reason of the neglhi- 
gence of the defendants, they having failed to afford means of 
warning the plaintiff of the danger of continuing his work 
during the said craning operation, or of preventing the said 
stone or stones striking against him.” The meaning of this 
is not certain. IL think it is a complaint of want of “ means of 
warning,” whereby the plaintiff could prevent the stone striking 
against him. But it may be that it means a negligence in the 
slinging. So be it. If it is, there is no evidence of it. Then 
there is a claim that the accident was caused by the neghgence 
of the foreman, whom the plaintiff was bound to and did obey. 
OF this there is no evidence. 


Now, as to the evidence. I think it to the eredit of the 
plaintiff that it was trathful, as it seems to me, substantially. 
He describes the operation, and he says that one of his fellow- 
workten told the then ganger that it “ was not safe to allow 
them to jib the stones over our heads”; that whenever he and 
his fellow-workmen saw them they got ont ofthe way. He 
says be had beeo long enough at the work to know it was 
dangerous; that he heard another fellow-workman say to the 
ganger that it was dangerous; that he, the plaintiff, thought 
so, and told the erane-worker so; that if they had stood looking 
at the craning they would have been sen! to the office, that is, 
discharged. One of the plaintiff's witnesses, West, says it was 
dangerous, and he #e told the wanger; that he got out of 
the way when the stones were being jibbed ; that he knew they 
had to look out for themselves, for there was no one to warn 
them. The ganger, called for the defendants, says he told them 
to get out of the way ; evidently meaning step aside, not leave 

‘The following questions were lef to the jury, 1. Was the 
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fit for the purpose to which it was applied? Lam sorry to say 


that the jury answered, “No.” 2. Was the omission to s»pply 
means of warning a defect in the ways, works, machinery, and 
plant? The jury say “ Yes.” So that a man standing on the 


' edge, as West says, would be part of the “plant”! 3. If so, 
_ the jury say the defendants were quilty of negligence in not 


remedying that defect. Well, “if so,” it is true that they were 
negligent or wilful, if they knew of it, as I suppose they did. 
4. Was the plaintiff! guilty of contributory negligence? The 
jury say, “No.” Well, L incline to think so. It was not 
negligence on his part; he did it wilfully. Except, indeed, 
that he was negligent in not doing what his mates did, ¢.«., 
step on one sile when the stone was coming, and not looking 
out for it. 5. Did the plaintiff voluntarily undertake a risky 
employment with knowledge of its risks? The jury say, No,” 
I wonder what they meant. Indeed, the question is wonderful. 
The answer, to make it favourable to the plaintiff, is necessarily 
negative, a negative pregnant of one affirmative and another 
negative-twins. It might mean that the plaintiff did not 


- voluntarily andertake the employment, or that it was not risky, 


or that he had not a knowledye of its risks. In any and every 
sense it is untrue, and, I think, not to the credit of the jury 
who gave it. On this defendants’ advocate applied for «judg- 
ment, the plaintiff having admitted that he knew of the risk, 
and voluntarily incurred it. Judgment, however, was given for 
the plaintiff. 

There was an appeal to the Queen's Bench Division, that 
the case oucht not to have been allowed to go to the jury : because 
the plaintiff, having admitted he knew of the risk which caused 
the injury, voluntarily incurred it. The Court considered 
themselves bound or fettersd by some decision of the Court of 
Appeal, which that Court had better solve, and dismissed the 
appeal, but very clearly indicated that their own opinion was 
the other way. Wills, J., said: “If I were an authority, I 
should have said that the evidence is all one way on the pomt 
of the man voluntarily accepting the risk, and I cannot draw 
"the distinction between the man accepting the risk in the 
first instance, and his continuing in the employment under 


/19Q. PD, e487. 









' —— whieh — the risk to his mind.” Wills, JL, - 


shews, his dixeent from the case of Voraont(é v. Wein: ' 


From this judgment there was an appeal on the same ground 


tothe Court of Appeal, who reversed the judgment. Lord 
Coleridge says: “This cave is clearly within. the decisions 


that have been pronounced in the Court below, and in this 
Court, in which it has been held, and I think most properly 


held, that a person who is engaged to perform a dangerous 
operation takes the risk of the operation of the work that he is 
ealled on to perform. As to that, there never was any doubt 
before the Employers’ Liability Act, nor since.” I think that 
is a very neat and forcible way of putting it. He gives jude- 
ment for the defendants also on another ground, rez., that there 
was no evidence of negligence in the defendants causing the 
accident. There certainly was none; but it is said this was 


not open to the defendants, Lindley, L. J., gives jadgment 


the same way; his judgment is of extra importance, because it 
shews that Vermouth v. France,’ relied on for the plaintiff, is not, 
in the opinion of Lindley, L. J., who was party to it, against 


the defendants. His Lorlship saves: “If people will enter — 


into dangerous employment, they do so without making other 
people liable for injuries they sustain.” I cite also his Lord- 
ship's opinion to justify my own, that “the jary were led away 
by sympathy, for they found matters that were not in the least 
warranted by the evidences. I think there was no evidence of 
negligence at all.” Lopes, L. J., says the same. 

The case is now before your Lordships, and there cannot be 
a doubt how it ought to be decided, unless, by some miscarriage 
of jury or Judge, or counsel, the defendants are to be made 
liable where they are absolutely free from legal blame. 

In the course of the argument I said that the maxim 
“ Folenti non fit injuria” did not apply to a case of negligence; 
that a person never was volens that he should be imjured by 
negligence—at least, unless he specially agreed to it; I think 
so still. The maxim applies where, knowing the danger or risk, 
the man is volens to undertake the work. And I think the 
maxim does apply here; for the complaint in the statement of 
claim (the only thing proved) was, that there was no one to 
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give notice when the stone was passing over where the plaintiff 
was at work. If this was wrong, the plaintiff knew of it and 
voluntarily andertook the risk. The ease is different to a street 
aceident, where a man is injured by the act of one between 
whom and him there is no relation. It is not dangerous apart 


from negligent driving. There is indeed a likeness, I admit 


that personal negligence in the master would make him liable; 
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so also the use of dangerous plant not known to the servant. 


If this is a maxim, is it any the worse? What are maxims 
but the expression of that which good sense has made a rule 7 
It is a rule of wood sense that if a man voluntarily andettakes 
a risk for a reward which is adequate to induce him, he shall 
not, if he suffers from the risk, have a compensation for which 
he did not stipulate, He ean, if he chooses, say, “1 will ander- 
take the risk for s0 much, and if hurt, you must give me so 
much more, or an equivalent for the hurt,” Bat drop the 
maxim. ‘Treat it as question of bargain. The plaintiff here 
thought the pay worth the risk, and did not bargain for a com- 
pensation if hurt: in effect, he umlertook the work, with its 
risks, for his wages and no more. He says so. Suppose he 
had said, “1f I am to run this risk, you must give me bs, a day 
and not 5S," and the master agreed, would he in reason have a 
elaim if he got hurt? Clearly not. What difference is there 
if the master says,“ No; 1 will only give the 5x!" None. 
I am ashamed to argue it. I refer to the judgments of Bowen 
and Fry, L. JJ., in Thomas v. Quartermarue." It is not neces- 
sary to di-cuss Varwow!h v. Frauce,* for Lindley, L. J., who 
was party to that jadgment, ts also party to that now appealed 
from, and thinks that whatever that deculed, it dectded nothing 
inconsistent with the judgment now under consideration, 1 
respectfully express my dissent from that judgment in bursmonth 
v. France,* and my concurrence with the observations of Wills, 
J,on it. The fourth question ought not to have been left to the 
jury. The plaintiff could not make a case without shewing his 








,agreement with the defendants to do werk involving this risk. 


Tf he had said he did not know of this practice of slinging 
the stones and passing them over the heads of other workmen, 
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jury, easly % the Judye ought to have diree 


ai sob on J slat of the plaintiff to find for the defendants ; ; 


a verdict theo her way ‘would have been perverse. I have always 
understood that when either party confesses to that which 
entitles the other side to a verdict, the Judge may so direct it as 
he ought to have done here. Would it not be absurd to say, 
Iask you to say whether so and so is the case? ‘The plaintiff 
admits it is. 


here is a confusion in the case. “ Volenti non fit injuria” 





say the defendants. ‘The plaintiff awswers, “ But you were — 


negligent.” The defendants reply, “ No, we were not.” The 
plaintiff rejoins, “ You did not take that objection at the trial.” 
Ido notagree, But supposing it was so, what has that got to do 
with the question ? The plantiff advances this proposition, “ You 
cannot reiy on ‘ Voleufi non fil injuria,” because that does not 
apply to a ease of negligence. A man may be volens to encounter 
the netural dangers of a business, but not those superadded by 
negligence.” LTagree. But the plaintiff’s proposition involves 
that he must make out negheence to take the case out of the 
rule. Assume that the defendants at the trial only took the 


a ——— for the jury. 7 pia 
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objection, “Volenti non fit tnjurra,” that meant, “ You were » — 


willing to run the ordinary risks; if you say there was anything 


extraordinary, shew it.’’ There certainly was none, for the — 
raasons I have given. Why are we to say that the danger was 


enhanced when there is positively no evidence of it? What was 
the danzer the plaintiff was willing to ran ? This : having 
stones slung in a particular wiy jibbed over his head, with the 


risk of their falling from bad slinging or other cause, and nobody ; 


to warn him when the jibbing caused the stone to come over 
him. How did the defendants enhance this? Did they cause 
the stone to be slung dangerously ? As to no warning, the 
plai.tiff knew he would have none. The plaintiff must have 
known that, if not inevitable or probable, the accident was 
possible, It is argued that there was « breach of duty in they” 
defendants. What ? What duty ? Did the defendants ever 
undertake with the plaintiff that they would conduct their works | 
otherwise than as they did that day? There is no such thing 
— — Ts there any evidence that the wor cs were 
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not being conducted as they were when the plaintiff entered the 
defendants’ service? It is not necessary to consider whether 
this action would lie if the work was more dangerous alter the 
employment had been entered into, and the workman knew it. 
It was indeed once held that if an obstruction was put before a 
cabmau’s stable he might run into it, and, if damaged, recover. 
I think the right course for the workman would be to say “I 
entered your employment with a certain amount of risk, or with 
no risk, and you undertook to employ me. You have made it 
dangerous ; that is a breach of your engagement, and I sue you.” 
But it is immaterial in this case, for the work was unchanged 
in character, and was the same when be entered the service as 
when he was hurt. Besides, in these services every week there 
is a new engagement, and, therefore, bis last week’s work was 
under a contract made by the plaintiff, with full knowledge of 
the risk. If we suppose the contract was from week to week, 
till determined by notice, surely he is volens if he does not give 
the notice, 


It is said that to hold the plaintiff is not to recover is to 
hold that a master may carry on his work in a dangerous way 
and damage his servant. Ido so hold, if the servant is foolish 
efough to agree to it. This sounds very cruel. But do not 
people go to see dangerous sports? Acrobats daily incur fearful 
dangers, lion-tamers and the like. Let us hold tothe law. If 
we want to be charitable, gratify ourselves out of our own 
pockets. 

As to the authorities. Leis a litth amusing that Lindley, 
L. J., should be cited to shew that his very clear judgment in 


. this case was wrong. <Asto the onion of Lonl Crauworth, I 


hold it in the highest respect, but it has no bearing on this case. 
He said the system was wrong. That system was indeed known 
to the workman, but not its danger. 

But there is another question. I think it clear that there 
was no evidence of wrong, negligent or wilful, in the defendants. 


_ It ts ealled negligence, but there was no negligence ; what was 
“done was done wilfully and intentionally. J am surprised it 


should be said as against the defendants, that there was no 


explanation or sugcestion as to what was the cause of the 


disaster. There was not. Dut who was to vive it? Not the 
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defendants ; the plaintiff was to make out his ease. It may be 


that it isin the power of an employer conducting operations 

such as these to prevent such injuries as this. But who is to 
prove it? I say, then, there was no evidence of wrong, negli- 
genee, or wilfulness in the defendants. It is said that this is 
not open to them ; that the objection was not taken at the trial. 
I think it clearly was. The defendants applied for a non-suit 
at the end of the plaintiff's case. Why ? Because there was no 
evidence for the jury. When it was said the thing was intrinsi- 
eally dangerous, the defendants used the maxim, “ Vofen/é non 
Sit enjuria”” V6 this question was not open to the defendants, 
why was not that objection taken in the Queen’s Bench Division 
and Court of Appeal ? A new trial might have been granted 
The case is wholly different from Clarkson v. Musgrave,’ where 
the objection in the Appeal Court was of a wholly different 
character from that in the County Court, and does not, as it 
were, arise out of it as here. Here the defendants say, ‘“ There 
is no evidence of wrong in us."") Answer; “ Your very work ts 
dangerous.” Reply : ‘' But you knew it, and undertook it with 
full knowledge of the extent of the danger.” Whether taken or 
not it should be open to the defendants. Error is caput /aprnnm, 
Up to the last moment, if there is irremediable error, it may be 
objected to. That was here. On this ground also the defendants 
should succeed. Something ought to be done, a new trial 
cranted, if necessary, to prevent the defendints being made 
liable to pay damages which, in the opinion of many Judges, 
there was ne ground for claiming against them, and whieh 
never would have been elaimed but in the hope of an unjust 
verdict from a jury. 

Fortified by the opinion of those Judges, I should think 
this a plain ease for the defendants, but. that I “know your 
Lordships think otherwise. Iam of opinion that the judgment 
chould be affirmed. 

Loxp Waison.—My Lords, this action was brought in the 
County Court of Yorkshire by the appellant, for recovery of 
damages from the respondent firm, who are railway contractors, 
im respect of personal injuries sustained by him in their service. 
The jury, ander direction of the Judge, returned six specifie 


' 9 Q, B. D., 386. 
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“findinge: Three affirmed facts implying fault on the part of 
the respondents, one negatived contributory negligence, and 


% ¥ 


2* 
- 


4 


J 


‘another assumption of risk by the appellant, whilst the sixth 


assessed damages at £100. Judgement was delayed im order to 


‘give either party an opportunity of moving to have it entered 


in their favour. At the hearing the respondents vontined their 
challenge of the verdict to the finding relating to risk. They 
moved for a non-suit, “on the ground that the case ought not 
‘to bave been allowed to go to the jury, the plaintiff having ad- 
mitted that he knew of the risk and voluntarily incurred it.” 

The County Court Judge refused the motion, and entered 
judgement for the plaintiff for C100. The defendants appealed 
to a Divisional Court, consisting of Huddleston, B, and Wills, 
J., who, in consequence of doubts as to the effect of certain 
recent cases, withont expressing any final opinion, took the 
course of dismissing the appeal, with leave to the defendants to 
carry the case to the Court of Appeal, in order to obtain an 
authoritative exposition of the law involved in the maxim, 
“ Volenwti non Sit suguria.”’ 


The case then came before an Appeal Court, composed of 
Lord Coleridge, C. J.. with Lindley and Lopes, L. JJ., who 
recalled the decree obtained by the plaintiff in the County Court, 
and directed judgment to be evtered for the defendants. In 
delivering judgment Lord Coleridge dealt with the point which 
had been raised in the County Court, and expressed his opinion 
that the Judge erred in refusing to hold that the plaintiff under- 
took to perform a dangerous operation, and took upon himself 
the risk attending that operation. His Lordship then proceeded 
to consider the findings with respect to fault, and eame to the 
conclusion .that there was no evidence of negligence to go to the 
jury. Lindley, L. J., rested his decision upon the second of 
these grounds, being of opinion that, according to the evidence, 
the plaintiff's injuries were the result of “ pure accident without 
any element of negligence in it.” In expressing the same view. 


_ Lopes, L. J., remarked that the “ vexed question with reward to 


the application ot the principle of * Polentd WOR fil ryperra,’ whieh 
arose in Thomas v. (juartermaine' and Varmonth vy. Fvanee,? 
happily does not arise in this case.”’ 
' 18 Q, B. D., 685. WO. B.D. 647 
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County Courts Act, ‘1888 (51 & 52 Viet , ¢. 43), do not appear — 


3 The provisions of Sect. 120, and following clauses of the 


“4 


to have heeb brought under the notice of the learned Judges of 
the Appeal Court. These enactments appear to me to exclude 


all right of appeal wpon questions of law which were not raised 
and submitted at the trial to the County Court Judge. The 
reasoning of Lord Field and Cave, J., in Clarkson v. Musgrave! 
although the decision turved upon the terms of the County 
Courts Act, 1875, is tm pari waterta, and is, in my opinion, 
equally applicable to the statute of 1558, 


In this case, the contention that there was no evidence of 


negligence te go to the jury was never mooted in the Court of first 
instance. It was not raised in the notice of appeal to the Divisional 
Court, and it was neither included in the leave given by that Court, 
nor referred to in the notice of motion before the Appeal Court. 
lam, in these circumstances, of opinion that the findings of the jury 


bearing upon the question of the defendants’ fault must be taken as. 


conclusive. The Legislature has purposely taken away from 
them the right to raise, and from your Lordships the right to 
entertain, any question of law or fact affecting the validity of 
these findings. Theonly finding with which, in my opinion, this 
House has jurisdiction to deal, is embodied in the question put 
by the presiding Judge: “ Did the plaintiff voluntarily under- 
take a risky employment withja knowledge of its risks?” and 
the answer of the jury, which was, “ No. 


Whilst I am of opinion that it is not within the jurisdiction 
of any Court of review to set aside jury findings which were not 
impeached in the County Court, it does appear to me to be 
legitimate and necessary in the present case to examine the 
findings which relate to negligence, in the light of the facts: 
disclosed in evidence, not with the view of disturbing them, but 
for the purpose of appreciating their effect and ascertaining the 
character of the risk which the plaintiff is alleged to have 
voluntarily undertaken. The facts in evidence do not raise any 
question of credibility. The real controversy, both in the 


County Court and at your Lordships’ Bar, has been directed to. 


the inferences v which ought to be derived from them. ; 6 


(2 Q, BOD. A886, fr 
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The plaintiff was employed by the defendacts from Decem- 
ber, 1887, until the 13th of April, 1888, in « rock eutting upon 


the Halifax High Level Railway. A line of rails upon whieb 
there was a travelling steam crane and tackle ran along the edge 


of the cutting; and the quarried stone was lifted and (leposited 
in trucks by means of the crane. The larger stones were securedl 
by winding the chain round them and hitehing the end hook 
into one of its links; the smaller ones were packed in skips or 
erates. The plaintiff was engaged in loading the crane notil 
the beginning of February, and after that date in assisting to 
drill holes for blasting. On the 13th of April he was turning a 
drill-rod, which two of his fellow-workmen struck alternately 
with their hammers, when a large stone, which was in course of 
being raised by the crane, fell upon him, and inflicted the injuries 
complained of. His fellow-workmen saw the falling stone just 
in time to get out of its way; tut the plaintiff, who was stoop- 
ing at his work, had not time to make his escape. 

No evidence was led on either side as to the character of the 
stone which fell, to the condition of the chain, or to the actual 
mode in which the stone was secured. It appears to have been 
the practice during the whole period of the plaintiff's employ- 
ment to permit the crane load, whenever it was found convemient, 
to be swung directly above the workmen engaged in drilling. 
At its first start the load swung clear of them, but after it*had 
attained some elevation, the arm of the crane was “ jibbed,” or 
deflected to one side or the other, as suited the convenience 
of those who were loading the trueks. Until the crane was 
jibbed, the plaintiff, and others employed in drilling, had no 
means of knowing whether its load would or would not pass over 
their heads. 

Neither of the parties disputed at the trial that the practice 
in question involved some degree of peril to the workmen employ- 
ed in drilling. The plaintiff in his evidence stated that he had 
been long enough at that kind of work to know that the practice 


was dangerous. He also said, “1 had been at the same class of 
work in the same cutting. They were jibbing over our heads 


every day.” “Sometimes we could see the stones being craned 
* Hanson, 
a witness for the defendants, who was their foreman in charge 


at the time of the accident, said that “the men ought to have 
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stopped work while the stone was being jibbed ‘round. That 
would be the safe way.” He admitted that no notice was given — 
. them ; ; and he also said, “If the men left their work every time 

the crane jibbed, it would take two and a half hours to do one 


hour’s work.” There i is evidence to the effect that one at least — 





#4 


a 


of his fellow-workmen had previously complained to the foreman ; 


of the danger of. slinging stones over their heads. ‘There is no 
evidence to shew that the practice was necessary to the conduct 
of the defendant’s operations and could not have been diseonti-_ 

nued withont interraption of their work. 


The questions touching negligence which were left to the 


jury, and the answers returned by them, were: “ (1) Was the 
machinery for lifting the stone from the cutting, taken as — 
whole, reasonably fit for the purpose for which it was applied ? 
(Answer) No. (2) Was the omission to supply special means of 
warning when the stones were being jibbed a defect in the ways, 
works, machinery, anil plant? (Answer) Yes. (3) If so, were 
the employers (or some person engaged by them to look after 
the condition of the works, ete.) guilty of negligence in not 
remedying that defect? (Answer) Yes.”’ 


The frame of these questions may be open to criticism; but | 


on a fair construction of them, together with the answers given, 


$ 


‘ 
= 


/ 


what the jury meant to affirm seems to me to be tolerably plain. 


They were not, in my opinion, meant to represent three different 
phases of negligence, but to aflirm three different propositions 


constituting one form of negligence, namely, the neglect of the — 


4 


defendants to take proper precautions for protecting their 
employés from the possible consequences of a faulty system of 


working the crane. It is plain that the first question had no 
reference to any specific flaw in the crane or its tackle, because 
it expressly relates to the machinery “ taken as a whole "—words 
which, as I understand them, were intended to cover the arrange- 
ment and use of the crane and its tackle considered in their rela- 
tion to other departments of work carried on in the cutting. 
Accordingly, the first answer of the jury appears to me to affirm 
that the system of using the crane was not reasonably fit for its 
purpose, inasmuch as it exposed workmen in another department © 
to unnecessary danger. The second affirms! that the use of the 


4 


crane, without warning to the workmen over whose heads its 
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. load was jibbed, constituted a defeet in the works ; and the (Aird, 


that the defendants, or their foremen, were negligent in respect 
of their failure to remedy that defect ; I so construe the findings 


of the jury, because I feel bound, in the absence of any excep- 


tion to the charge of the presiding Judge, to assume that these 
questions, as explained by him to the jury, did not embrace any 
cause of action not arising on the pleadings, and that they did 
fairly raise the issues disclosed in the plaintiff's pleadings and 
evidence. : 


It must be kept in view that, owing to the shape in which 
the case was submitted to them, the jury were invited to consider 
these three questions apart from the question of risk, or, in other 
words, upon the footing that the risk of a stone falling from the 
crane had not been undertaken by the plaintiff. The incidence 
of the risk was the subject-matter of a separate question. In 
that aspect of the findings with regard to negligence, 1 am not 
prepared to concur in the observations made upon them by the 
Court of Appeal. If the plaintiff did voluntarily undertake 
risk from which he suffered, there could, as a matter of course, 
be no negligence imputable to the defendants. If, on the con- 
trary, the principle of “ Volents non fil tnjuria”’ were eliminated 
from the case, there would, in my opinion, be reasonable and 
sufficient warrant in the evidence for the verdict returned by 
the jury. 

It dees not appear to me to admit of dispute that, at common 
law, a master who employs a servant in work of a dangerous 
character is bound to take all reasonable precautions for the work- 
man’s safety. ‘The rule has been so often laid down in this 
House by Lord Cranworth, and other noble and learned Lords, 
that it is needless to quote authorities in support of it. But, as 
I understand the law, it was also held by this House, long before 
the passing of the Employers’ Liability Act (43 & 44 Vict., ec. 
42) thata master is no less responsible to his workmen for 
personal injuries occasioned by a defective system of using 
machinery than for injuries caused by a defect in the machinery 


" itself. In Sword? vy. Cameron: the Firat Division of Court of 


Session found a master liable in damages to a quarryman in his 
employment, who was injured by the firing of a blast before 


* 1 Se, Sess, Cas, 2nd Series, 493, 
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| ——— to reach a place of shelter, although it was proved 
that the shot was fired in accordance with the usual and invete- — 


rate practice of the quarry. That case was cited in Bar foushitl 
Coal Company vy. Heid’ in support of the proposition that the 
doctrine of colluboratenr was unknown to the law of Scotland; 
but Lord Cranworth pointed out* that the decision did not turn. 
upon the negligence of the fellow-workman who fired the shot, 
and expressly stated that it was justifiable, on the ground that 
“the injury was evidently the result of a defective system not 
adequately protecting the workmen at the time of the explo- 
sions.” The Lord Chancellor (Chelmsford) expressed the same 
view in Barfoushilt Coal Company v. MeGuire.® The judgment 
of Lord Wensleydale in Weems v. Mathiexon* clearly shews that 
the noble and learned Lord was also of opinion that a master is 
responsible in point of law not only for a defect on his part in 
providing good and sufficient apparatus, but also for his failure 
to see that the apparatus is properly used, 

The main, although not the sole, object of the Act of 1880, 
was to place masters who do not upon the same footing of 
responsibility with those who do personally superintend their works 
and workmen, by making them answerable for the negligence 
of those persons to whom they intrust the duty of superintendence 
as if it were their own. In effecting that object, the Legislature 
has found it expedient, in many instances, to enact what were 
acknowledyved principles of the common law. Sect. 1, sub-s. 1 
provides that the employer shall be liable in cases where a work- 
man is injured by reason of any defect in the condition of the 
ways, works, machinery, or plant connected with or used in the 
business of the employer. 1 see no reason to doubt that an 
arrangement of machinery and tackle, which, although reasonably 
safe for those en raged in working it, is nevertheless dangerous 
to workmen employed in another department of the business, 
constitutes a defect in the condition of the works within the 
meaning of the sub-section. Sometimes (as in the present case) 
when the danger is not constantly present, but recars at inter- 
vals, the defect may be cured by giving the workmen timely 
warning of its approach. The employer may in such cases pro- 
tect himself, either by removing the source of danger, or by 


' # Macq. 266, 273. * 3 Macy., 289-90, 
* 3 Macq., 310. * 4 Macgq,, 226, 
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~ making provision for due notice being given, Should he adopt 





the latter course, he will still be exposed to liability if injury 
‘results from failure to give warning through the negligence of 
himself or of his superintendent. 

The only question which we are called upon to decide, and 
IT am inclined to think the only substantial question in the case, 
is this, whether, upon the evidence, the jury were warranted in 
finding as they did, that the plaintiff did not “ voluntarily under- 
take a risky employment with a knowledge of its risks.” Whe- 
ther the plaintiff appreciated the fall extent of the peril to which 
he was exposed or not, it is certain that he was aware of its 
existence, and apprehensive of its consequences to himself ; so 
that the point to be determined practically resolves itself into 
the question whether he voluntarily undertook the risk. If, upon 
that point, there are considerations pro and confra, requiring to 
be weighed and balanced, the verdiet of the jury eannot be 
lightly set aside. The defendants’ case is that the evidence is 
all one way ; that the plaintiff’s continuing in their employment, 
after he had become aware and had complained of the danger, 
of itself affords proof absolute and conclusive of his having 
accepted the risk of a stone falling in the course of its transit 
from the quarry to the loading bank. 


The maxim, “ Votlentt now jit’ injuria,” originally borrow- 
ed from the civil law, has lost much of its literal significance. 
A free citizen of Rome who, in concert with another, permitted 
himself to be sold as a slave, in order that he might share in 
the price, suffered a serious injury ; but he was in the strictest 
sense of the term volens. The same can hardly be said of a 
slater who is injured by a fall from the roof of a house; al- 
though he too may be volens in the sense of English law. In its 
application to questions between the employer and the em ploved, 
the maxim as now used generally imports that the workman 
had’ either expressly or by implication agreed to take npon 
himself the risks attendant upon the particular work which he 
WAS engayed to perform, anil From whieh byes has suffered injury. 
The question wWhieli lias most Prequently to be Considered 1s not 
whether he voluntarily and rashly exposed himself to injury, but 
whether he agreed that, Wf injury should befall him, the risk Was 


. to be his and not bis master’s. When, as is commonly the case, 
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his. acceptance — = non-acceptance of the risk is left to impli- 
cation, the workman cannot reasonably be held to have under- 
taken it unless he knew of its existence, and appreciated or had 
the means of appreciating its danger. But assuming that he 
did so, I am unable to accede to the suggestion that the mere 
fact of his continuing at his work, with such knowledze and 
appreciation, will in every case necessarily imply his acceptance. 
Whether it will have that effect or not depends, in my opinion, 








workman’s connection with it, as well as upon other consider- 
ations which must vary according to the circumstances of each 
case. 


It is material to notice that the Employers’ Liability Act, 
under which the prasent action was brought, by Sect. 2, Sab: 
sect. 3, provides that a workman shall have no right to compen- 
sation for injuries caused by reason of any defect or negligence 
which is specified in Seet. 1, in any case where “ he knew of the 
defect or negligence which caused his injury, and failed within 
a reasonable time to wive, or cause te be given, infermation 
thereof to the employer or some person superior to himself im 
the service of the employer, unless he was aware that the 
employer or such superior already knew of the said defect or 
negligence.” I think the object and effect of the enactment 
is to relieve the employer of liability for injuries occasioned 
by defects which were neither known to him vor to his dele- 
gates down to the time when the injury was done. At commen 
law his ignorance would not bave barred the workman’s claim, 
as he was bound to see that his machinery and works were free 
from defect, and so far the provision operates in favour 
of the employer; but as was foreibly pointed out by Lord Esher, — "3 
M.R., in Thomas v, Quartermaine' in cases where the employer and 
his d:puties were personally ignorant of the defect, it 1s made a ; 
condition precedent of the workman’s right to recover that 
he shall have given them information of it before he was 
injured. That does not lead me to the conclusion that the 
provisions of the Employers’ Liability Aet who ly exclude — 
the application of the doctrine “ Folents non fit injurta” * to 
claims falling within the scope of the Act; but it does, in my” 
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to a considerable extent upon the nature of the risk, and the 
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opinion, shew that the Legislature did not intend that the statu- 
tory remedy yiven to the workman should be taken away simply 
by reason of his continuing in the same employment after he 
became aware of the defect from which he ultimately suffered. 

_ Theré are many kinds of work in which danger is necessarily 
Inherent, where precautions such as would ensure safety to the 
workman are either impossible, or would only be attainable at 
any expense altogether incommensurate with the end to be 
accomplished. In all such cases the workman must rely upon 
his nerve and skill ; and, in the absence of express stipulation to 
the contrary, the risk is held to be with him and not with the 
employer, 

‘On the other hand, there are cases in which the work is not 
intrinsically dangerous, but is rendered dangerous by some 
defect which it was the duty of the master to remedy. In cases 
of that description the relations of the workman to the peril are 
sO various that it is impossible to lay down any rule regarding 
the operation of the maxim which will apply to them all alike, 
and I shall refer to two instances only by way of illustration, 
The risk may arise from a defect in a machine which the servant 
has engaged to work of such a nature that his personal danger 
and consequent injury must be produced by his own act. If he 
clearly foresaw the likelihood of such a result and, notwithstand- 
ing, continued to work, I think that, according to the authorities, 
he ought to be regarded as volens. The case may be, very 
different when there is no inherent peril in the work performed 
by the servant, and the risk to which he is exposed arises from a 
defect in the machinery used in another department over which 
he has no control, The present case belongs to that category. 
There was no intrinsic danger in the operation of drilling in 
which the plaintiff was engaged; the peril from which he 
suffered was not evoked by his act, but was brought into con- 
tact with him by workmen employed in a different operation. 


I should be prepared to hold that, apart from the Act 


of 1580, the plaintiff's remedy was not necessarily taken away 
by the mere fact that, in the acknowledge of the risk and after 


remonstrance, he continued to work. In the circumstances of 
this case the question whether he had accepted the risk is one 
of fact; there is no arbitrary rule of law which decides it. The 


19 
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. complaints made to the foreman by his fellow-workman, — 
with the fact of their continuing to work, might be fairly con- 
strned as an intimation to the defendants that they must either 
discontinue the vicious practice of slinging stones over the heads 
of their workmen or take the consequences. It was protest 
against the practice, which does not naturally or necessarily 
imply that they were willing to ssbmit to it or to accept the 
risk of it. Iam confirmed in that view by the decision in Sword 
vy. Cameron,’ which came very near in its circumstances to the pre- 
sent case, There the dangerous practice consisted in firing a shot 
at so short an interval after notice to the workmen that they 
had not time to reach a place of safety, and the pursuer bad con- 
tinued to work until he was injured, in fall knowledge of the 
practice and its attendant risks. The Court of Session held that 
the maxim, “ Fo/en?/ now fil injuria” did not apply; and it 
appears to me that, in Barfonshill Coal Company v. Readl,* Lord 
Cranworth approved of the judgment. It is true that in the 
Bartonshill cases there was no question directly raised in regard to 
the maxim; but the noble and learned Lord examined the facts 
of Sword. v. Cameron* in detail, and expressed the opinion, not 
that the decision might be explained, but that it was justifiable 
in the circumstances of the case. 

This case, however, is under the statute of 880, and, as 
already indicated, I am of opinion that the mere fact of the plain- 
tiff having continued in the employment of the defendants can- 
not defeat his statutory claim. I therefore concur with the 
majority of your Lordships in thinking that the order of the 
Court of Appeal must be reversed, and the judgment of the 
County Court Judge restored, 





Lonp Hersunent—(after stating the facts and course of _ 


the proceedings set forth above, continued as follows) :— 

My Lords, the first argument addressed to your Lordships by 
the learned counsel for the appellant was that it was not conpetent 
for the respondents to raise the objection that there was no evidence 
of negligence, no such point having been made in the County Court. 
In support of this proposition he cited the case of Clarksos vy, 
Maigrave;® which isa distinet authority to that effect. The learned 
' 1 Be. Sess. Cas., Zod Scrice, 495, 
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Connsel for the respondents did not impeach the authority of that 
decision, or invite your Lordships to overrule it. I see no reason to 
think the decision was e:roneous. It would, in my opinion, be 
very mischievous if an appeal from a decision of a County Court 
could be sustamed on the ground that there was no evidence to 
go to the jury when that point had not becn raised before the 
County Court Judge. In the present ease it is perfectly clear 
that no such objection was ever taken. At the close of the evid- 
ence for the plaintiff the only ground submitted for a non-suit 
was that the plaintiff had himself admitted that he knew of the 
risk, and voluntarily incurred it, and it was on this ground that 
the defendants applied to have judgment entered for them, 
notwithstanding the finding of the jury. Indeed, in the notice 
of motion in the Queen’s Bench Division on appeal from the 
County Court, the ground that there was no evidence of negli- 
gence is nowhere taken. I think, then, it was not competent 
for the Court of Appeal to inquire whether there was any evi⸗ 
dence of negligence. For the reasons I have given, I do not 
think it is necessary to determine whether there was such evidence 
in the persent case, but I am far from being satisfied that there 
was not. No satisfactory explanation was given of the cause 
which led to the fall of the stone and the consequent injury to 
the plaintiff. It is said that whilst in some cases the fall of a 
substance, such as a bale of cotton, which is being raised by a 
crane would, if unexplatned, be evidence of negligence, the fall of 
astone from a crane, as in the present instance, is not so, because 
stone is apt to disintegrate and thus to fall ; Iam not prepared 
to admit that it is beyond the reasonable power of an em ployer 
conducting operations such as those in question to prevent the 
risk of injury to life or limb of those who are working at the 
locality over which the stones are being lifted. . I should have 
thought it would have been possible to use such appliances as 
under ordinary circumstances to prevent the risk of the stones 
falling ; but if it be not possible to do so, and the stones cannot 
_ pass over those engaved in other operations below without serious 
~ danger to them, it would certainly be within the employer's power 

to warn them when it is necessary to desist from work, and vet 

out of the way of the impending risk. It seems to me, then, 

that the employer insuch a case is in this dilemma : either it was 
‘reasonably practicable for him to use appliances by which the 
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given to those endangered to enable them to escape the danger. 


qt is of course possible that the employer might have — 


that neither of these courses was reasonably practicable. But that 
is immaterial. All tliat I am concerned with at the present: moment 
is whether the accident which happened is afforded evidence 
of negligence. 


Tt was of course open to the respondents to contend that, 


after the admission of the plaintiff as to his knowledge of ‘the | : 


dangerous character of the work, the case ought to have been with- 
drawn from the jury, and judgment entered for them, and this 


was the point strennously argued at your Lordships’ Bar on ‘their : 


bebalf. It was said that the maxim, “ Vofents now fit tnjuria, ” 


‘applied, and effectually precluded the plaintiff from recovering. 


The maxim is founded on good sense and justice. One who has 
invited or assented to an act being done towards him cannot, 
when he suffers from it, complain of it as a wrong. The maxim 
has no special application to the case of employer and employed, 
though its application may well be invoked in sucha case. The 


‘principle embodied in the maxim has sometimes, in relation to 


cases of employer and employed been stated thus :—<A person who 
is engaged to perform a dangerous operation takes upon himself 
the risks incident thereto. To the proposition thus stated there 
is no difficulty in giving an assent, provided that what is meant 
by engaging to perform a dangerous operation, and by the riske 


incident thereto, be properly defined. The neglect of ‘euch | 
definition may lead to error. Where a person undertakes ‘to do 


work ‘which is intrinsically dangerous, notwithstanding that 
reasonable care has been taken to render it as little dangerous — 
as possible, he no doubt voluntarily subjects himself to the risks — 
inevitably accompanying it, and cannot, if he suffers, be permit- 


ted to'complain, that a wrong has been done him, even though — 
the eause from which he suffers might give to others a BS 


right of action. For example, one who has agreed to take 


inan operation necessitating the production of fumes injurious | to , 


‘health, would have no cause of action in respect of bodily ‘suffer. 


ing or inconvenience resulting therefrom, though another person s 
_ residing near to the seat of these operations might well maintain 
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| But the argument for the respondents went far beyond this. 1891. 
~The learned counsel contended that, even though there had been Smith « 
negligence on the part of the defendants, yet the risk created ives & Hibs 


_ by it was known to the plaintiff ; and inasmuch as he continued 
‘in the defendants’ employment, doing their work under con- 
| ditions, the risk of which he appreciated, the maxim, “ Vodenfe non 
“™~, fit tnjuria” applied, and be could not recover ; that his proper 
course, if he wished to avoid the risk of his employers’ negli- 
gence, was to refuse to perform the work under such conditions. 
Their argument necessarily went this length, for the facts on which 
it was grounded were simply these : that the plaintiff had admit- 
ted, that he kuew the work was dangerous. I am not quite sure 
that he was not referring in his answer tothe character of the 
work generally, rather than to the special danger arising from 
jibbing the stones overhead ; but in a subsequent auswer he stated 
that he had heard a fellow-workman say to the ganger that it was 
dangerous to jib stones and skips over their heads, and that he 
thought so too. 


It is obvious that the degree in which the work was 
dangerous depended entirely on the conditions under which it 
«ay was carried on and the amount of care exercised. It would be 
practically unimportant or very great according to the character 
of the appliances used, the mode in which the stone was slung, and 
the presence or absence of warning at the critical time, In the 
present case it-must be taken on the finding of the jury that the 
danger was at least enhanced and the catastrophe caused by the 
negligence of the defendants ; and the question for your Lord- 
ships’ consideration is whether, under such circumstances, the 
fact of the plaintiff having continued to perform the duties of his 
service precludes his recovery in respect of this breach of duty 
because the acts or defaults which constitated it were done 
“ nolentt.” 


There may be cases which a workman would be precluded 
» from recovering even though the risk whieh led to the disaster 
resulted from the employers’ negligence. If, for example, the 
inevitable consequence of the employed discharging his cuty would 
obviously be to occasion him personal injury, it may be that, if 
with this knowledge he continued to perform bis work and thus 
sustained the foreseen injury, be could not maictain an action to 
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= —— to a defect in the machinery at which he was employ- 


could not perform the required operation without 
aula certain loss of a limb. It may be that if he, notwithstand- 


a — ing this, performed the operation, he could not recover damages 
p ” in respect of such a loss ; but that is not the sort of case with 















= which we have to deal here. It was a mere question of risk — 
⸗ 


which might never eventuate in disaster. ‘lhe plaintiff evidently 
did not contemplate injury as inevitable, uot even, L should judge, 

é as probable. Where, then, a risk to the employed, which may 
or may not result in injury, bas been created or enhanced by the 
negligence of the employer, does the mere continuance in service, 
with knowledge of the risk, preclude the employed, if he suffer 
from such negligence, from recoverin in respect of bis employers’ 
breach of duty ¢ I cannot assent to the proposition that the maxim, 
* Fotenté won fil tnjaria,” applies to such a case, and that the 
employer can invoke its aid to protect him from liability for his 
wrong. 


It is quite clear that the contract between employer and em- 
ployed invelves on the part of the former the duty of taking 
reasonable care to provide proper appliances, and to maintain them 
in a proper condition, and so to carry on his operations as not to 
subjegt those employed by him to onnevessary risk. Whatever the 
dangers of the employment which the employed undertakes, 
amongst them is certainly not to be numbered the risk of the 
employers’ negligence, and the creation or enhancement of danger 
thereby engendered. If, then, the employer thus fails in his duty 
towards the employed, I do not think that because he does not 
straightway refuse to continue his service, it is true to say that 
he if willing that his employer should thus act towards him. I 
believe it would be contrary to fact to assert that he either invited 
or assented to the act or default which he complains of as a 
wrong, and | know of no principle of law which compels the 
conclosion that the maxim, “ Poleaté wow fit dijrrse,” becomes 

e applicable. 


It was suggested in the course of the argument that the — 


employed might, on account of special risk in his employment, 
reevive higher wages, and that it would be unjust that in such a 





ease he should seck to make the employer liable for the result of 
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the accident. I think that this might be so. If the employed 


azreed, in consideration of special remuneration, or otherwise, to 


work under conditions in which the care which the employer ought 


to bestow, by providing proper machinery or otherwise, to secure 
the safety of the employed, was wanting, and to take the risk 
of their absence, he would no doubt be held to his contract, and 
this whether such contract were made at the inception of the 
service or during its continuance. But no such case is in question 
here. There is no evidence that any such contract was entered 
into at the time when the plaintiff was first engaged, and the 
fact that he continued work notwithstanding the employer's 
breach of duty affords no evidence of such special contract as 
that suggested. 


It is to be observed that the jury found that the plaintiff did 
not voluntarily undertake a risky employment with knowledge of 
its riske, and the judgment of the County Court, founded on the 
verdict of the jury, could only be disturbed if it were conclusively 
established upon the undisputed facts that the plaintiff did agree 
to undertake the risks arising from the alleged breach of duty. 
I must say, for my part, that in any case in which it was alleged 
that such a special contract as that suggested had been entered 
into I should require to have it clearly shewn that the employed 
had brought home to his mind the nature of the risk he was 
undertaking and that the accident to him arose from a danger 


- beth foreseen and appreciated. 


I have so far dealt with the subject under consideration as 
matter of principle apart from authority ; but it appears to me 
that the view which I have taken receives strong support from 
the approval with which Lord Cranworth refers to the case of 
Sword vy. Camerow ' io his judgement tothe ease of Aarfonshel/ 
Coal Company v. Red 

In Sieord ve. Camerow ' it was the pursuers clit Y to work 
neara crane, and other servants were employed to blast the 
rock. The practice was to give «a signal to the men by the 
word “ fire.” It was then the duty of the men emploved at the 
vrane to hasten away. The interval allowed before firing varied 


‘ | Se, Seas, Cas, 2nd Series, 492. 
* 3 Moey,, 26). 














“from one — two. The purser was 4 — 

‘ ty or si2 ty yards off. An interval of ; ies =” 

* i between the order - to fire and the explosion, ‘aod vat wee 

‘* stated to have frequently occurred that by the effects of the h 

: explosion stones flew over the heads of the retreating — — 
— Lord Cranworth said: “This case may be justified withou * 

resorting to any such doctrine as that a master is responsible fa iF - 





4 injaries to a workman in his einploy occasioned by the neglige 
st of a fellow-workman engaged in a common work. The— injury. i’ * 
| i was evidently the result of a defective system not adequately Fa 
* protecting the workmen at the time of the explosions. It is to 
* be inferred from the facts stated, that the notices and signals 
yr. given were those which had been sanctioned by the employer, = 
and that the workmen had been directed to remain at their work 
near the crane till the order to fire had been given, and then 
that after the inierval of a minute or two the explosion should 
take place. ‘he accident oceurred not from any neglect of the 
man who fired the shot, but because the system was one which © 
did not enable the workmen at the crane to protect themselves 
by getting into a place of security.” 

This case appears to me to be analogous to the present, and_ 
the ground upon which Lord Cranworth bases the liability of 
the employer to be appheable to it. It will be noticed that im 
that case the defective system which created the risk, and from 
which the pursuer suffered, was known to him, and that he conti- 
nued his work notwithstanding this knowledge; yet it never 
appears to have oceurred, either to the Scoteh Court or to Lord 
Cranworth, that this absolved the emplover from liability. 





In Yarmouth v. France, * the plaintiff was subjected to a 
risk owing to a defect in the condition of what was held to be | 
plant within the meaning of Sect. 1 of the Employers’ Liability — 
Act. He complained of this to the person who had the general "fa 
management of the defendant's business, but was told neverthe- 
less to go on with his work. He did so, and sustained the — 
injury for which he bronght his action. ‘The County Court — 
Judge gave judgment for the defendant on ‘he ground that the 
plaintiff must be assumed to have assented to take upon himself 
, 5 
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| the risk, on the authority of Thomas v. Quartermutae,’ to whieh 


ease I will refer immediately. The Court of Appeal ordered a new 
trial. Lindley, L. J., said: “The Act cannot, I think, be pro- 
perly construed in such «a way as to protect a master who 
knowingly provides defective plant for his workmen, and who 

k= to throw the risk of using it on them by putting them 
in the unpleasant position of having to leave their situations or 
submit to use what is known to be unfit for use.’ And further 
on he observes: “If nothing more is proved than that the work- 
man saw danger, reported it, but on being told to go on went on 
as before in order to avoid dismissal, a jury may} in my opinion, 
properly find that he had not agreed to take the risk, and 
had not acted voluntarily in the sense of taking the risk upon 
himeelf.”’ 


Tthink that the judgment in Jurwonth yv. France * was 
pefeetly right ; but I should not lay the same stress as Lindley, 
L. J., did upon the fact that the workman had remonstrated 
against the risk to which he was exposed, and on being told to 
continue his work did so to avoid dismissal. For the reasons 
which 1 have given, I think that where a servant has been 
subjected to risk owing toa breach of duty on the part of his 
employer, the mere fact that he continues his work, even though 
he knows of the risk and does not remonstrate, does not preclude 
his recovering in respect of the breach of duty, by reason of the 
doctrine, “ Folents now fil infertia,” which in my opinion has no 
application to such a case. It appears to me that Sect. 2, 
Sub-sect. 3 of the Employers’ Liability Act indicates that the 
Legislature regarded this as the law. 


e defendants’ counse! naturally placed his main reliance 
AM. ease of 'homas v. The plaintiff there 
was employed in a room in the defendants’ brewery, where a 
boiling and a cooling vat were placed. A passage which was in 
parts only three feet wide ran between these two vats, the rim 
of the cooling vat risiny sixteen inches above the passage. The 
plaintiff went along this passage in order to get from under the 
boiling vat a board which was used as a lid, and as this lid stuck, 
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the — gave it an — pull, when it came away suddenly, 
and the plaintiff, falling back into the cooling vat, was scalded. 


The County Court Jade held that there was evidence of defect 
in the condition of the works in there being no sufficient fence 
to the cooling vat. He found that the condition of the vat was 


known to both the plaintiff and the defendant, and that the 


plaintiff had not been guilty of contributory negligence, and 


gave judgment for him. The exse was ecarrivd to the Court o 


Appeal where the learned Judges, Bowen and Fry, L. JJ. (the 
Master of the Rolls dissenting), atlirmed a decision of the Divi- 
sional Court directing judgment to be entered for the defendant. 

The judgments of the learned Judges forming the majority 
in that case were chiefly oeeupied hy a consideration of the pre- 
visions of the Employers’ Liability Act. It appears to have 
been contended in that case that the effect of the statnte was to 
preclude the employer from relying on the maxim, “ Mo/en!? wow 


Jit injures,” in cases where, but for the statute, such a defence 


would have been open to him. But it is to be observed that in 
the case there under consideration, the Country Comt Judge 
had found that the defendant was himself aware of the defective 
condition of his works, and if he had not taken reasonable care 
so to carry on his business as not to subject those employed by 
him to undue risk, he would, according to the law Taid down by 
this House i in Barloushil! Coal C mpany v. Ried, ' be préima_facie 
liable to an action. The learned Judges, however, came to the 
conclusion that the defendant was entitled to judgment, because 
the maxim, “ Volenti wou fit éajeria,’” applied, the County 
Court Judge having found that the condition of the vat was 
known to the plaintiff as well as the defendant. I find myself 
unable to conedr in the view that this could properly be held 
under the circumstances as matter of law. ‘The fact seems to 
have been lost sight of that the danger to the plaintiff did not 
arise from the circumstance that he had to pass from one part of 
the premises to the other, in proximity to the vats, even if this 
would have justified the conclusion arrived at. The accident 
arose from an operation being performed by him in the neigh- 
bourhood of the vats, namely, vetting «a board which served as ” 
lid from under one of them. As far ax appears, this was amongst 
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the ordinary duties of his employment, and tf it was assumed 
that there was a breach of duty on the part of the employer in 
not having the vats fenced, as it obviously was, since if there 
had been no breach of duty it would not have been necessary to 
inquire whether the maxim, “ Moles mow fit injuria,” afforded 
a defence, it seems to me that it must have been a question of 
fact, and not of law, whether the plaintiff andertook the employ- 
ment with an appreciation of the risk which arose on the 
eceasion in question from the particular nature of the work 
which he had to perform. If the effect of the judgment be 
that the mere fact that the plaintiff after he knew the condition 
of the premises continued to work and did not quit bis employ- 
ment, afforded his emplover an answer to the action even though 
a breach of duty on his part was made out, Tam unable, for the 


reasons [ have given, to concur in the decision. 


Il think that the judgment of the Court below in the case now 
before your Lordships ought to be reversed, and judgment for 
the plaintiff restored. 

Lonny Mornis.—My Lords, the circumstances of this case 
have been so fully stated by your Lordships, who have already 
spoken, that it is unnecessary for me to repeat them. TIT concur 
in the eonelusion arrived at by the Court of Appeal, that the 
findings of the jury as to negligence were not warranted by the 
evidence, and that there was no evidence of negligence conduecing 
to the plaintiff's injury ; bat Ldo not consider that it therefore 
follows that judgment should be entered for the respondents. 


The action was not one in the Superior Courts, and it must 
be woverned by the statutes regulating appeals from the County 
Courts. Now, in the present case no objection was made at the 

ial on the part of the respondents that there was no evidence 
upon whieh the jury could find there was negligence on their 
part ; nay, more, in the notice of motion, by way of appeal, in 
the Queen’s Bench Division, no objection was taken that there 
was no evidence of necligence. The question of law raised at 


the trial, both at the close of the plaintiff's ease in asking fora 
‘non-suit, and at the close of the entire case in asking for judg- 
ment, was, that the plaintiff having admitted that he knew 


the risk and voluntarily incurred it, the defendants were entitled 
to succeed. No question of law was raised as to there being 
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no evidence to go to the jury to establish the defendants’ 
negligence. 

The Court of Appeal decided the case upon a question of law 
not taken at the trial. TI can find no reference in any of the 
judgments in the Court of Appeal as to their competency to 
entertain and decide upon a point not made at the trial, nor does 
the case of Clarkson v. Musgrave appenr to have been cited. It 
is an express decision, and one in which | entirely conenr, that 
it is a condition precedent to the right of appeal that the question 
of law upon which it is desired to appeal should have been raised 
before the County Court Jadge at the trial. If the point, that 
there was no evidence of negligence, had been made by the 
defendants at the trial, | am of opinion they would be now 
entitled to judgment ; but in my opinion, that point is not now 
open, and the case must be dealt with, assuming the findings of 
the jury as to the negligence of the defendants. The findings 
were: “Js/. Was the machinery for lifting the stone from the 
cutting, taken as a whole, reasonably fit for the purpose for 
which it was applied 7" ‘The jury found, “‘ No.“ “ 2nd. Was 
the omission to supply special means of warning, when the 
stones were being jibbed, a defect in the wavs, works, machinery, 
and plant?" The finding was, * Yes.” “Gr/. If so, were the 
employers, or some person engaged by them to look after the 
condition of the works, guilty of negligence in not remedying 
that defect 7" (Answer) “ Yes.”’ 

Notwithstanding these tindings, the respondents have argued 
that they are entitled to judgment, inasmuch as the appellant 
admitted he knew of the risk, and voluntanly ineurred it. His 
evidence on that point was: “Iam a navy, and am aceustomed 
to this particular work, T have been at it long enough to know 
it is dangerous.’ And again: “I told the crane-driver that it 
was not safe to jib stones over our heads,” 

On the hypothesis that the respondents were guilty of negh- 
gence eonducing to the accident, which is the result of the 
findings of the jury unchallenged at the trial, the respondents 
still rely on the application of the maxim, ‘ J o/ents wow fil injuria,” 
and the decision in the case of Thomus vy. Quartermaine,? as 
precluding the plaintiff from recovering. The facts of that case 
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are few and simple. A passage ran between a cooling and a 
boiling’ vat in the defendants’ brewery. The plaintiff went along 
the passuge to pull a board from under the boiling vat, and in 
so doing he pulled too strongly, and the board coming out 
suddenly he fell back into the cooling vat and was injured. 
The County Court Judge held that there was no sufficient fence 
to the cooling vat, and that the condition of the cooling vat 
was known to both plaintiff and defendant. This latter finding 
was a mere truism, for both plaintiff and defendaut must have 
seen and known that the cooling vat was not fenced. I concur 
in the decision of the Court of Appeal, and in the jaudements of 
Bowen and Fry, L. JJ., in that case. In the first place, the 
danger from the narrowness of the passage and the unfenced 
state of the cooling vat, if it was a danger, was patent to the 
plaintiff, a workman employed there. Neither he nor any one 
else complained of danger. There was no evidence that the 
passage was dangerous in the ordinary use of it. The accident 
happened in an extraordinary use of the passage—r/z., the fall 
of the plaintiff while pulling with undue foree the board. He 
was not directed to get the board ; he did it of himself. There 
was no evidence, in my opinion, of any negligence of the defen- 
dant ; and, even if there was, it was patent and well known to 
the plaintiff, who voluntarily and with the fullest knowledye of 
the full extent of the danger, incurred it. The principle as laid 
down by Bowen, L.J., is clear and conclusive, ef. : “Where the 
danger is visible and the risk appreciated, and where the injured 
person, knowing and appreciating both risk and danger, volun- 
tarily encounters them, there is, in the absence of further acts of 
omission or commission, nv evidence of negligence.” Apply that 
principle to the facts of this case as found by the jury, The 
appellant did not know that the machinery was not reasonably 
fit for the purpose ; a fellow-workman in his presence had com- 
plained of the danger of jibbinge stones to Rings, who had acted 
as ganger, and the appellant bad complained to the crane-driver, 
who laughed at him. 

My Lords, I have already said that | see no evidence to 
support the finding that the machinery was not reasonably fit for 
the purpose, nor of any negligence in its use ; but the finding so 
stands. The appellant may have voluntarily entered on a risky 
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« 

business ; but he did not voluntarily undertake it plus the risk 
from defective machinery. There must be an assent to under- 
take the risk with the full appreciation of its extent. In my 
opinion, the findings of the jury, in answer to questions 2 and 5, 
of negligence by the respondents in not supplying means of 
warning when the stones were being jibbed, do not avail the 
plaintiff. He undertook a dangerous work of drilling holes, 
while over his head (anless he moved away) stones were being 
hanled by a crane. That work he entered upon knowing it was 
dangerous to that extent. Tle worked for months, knowing 
there was no special warner to caution him, Lut running his 
chance of getting out of the way, when the crane would other- 
wise pass over his head. He was, in my opinion, both sciens and 
volens as to all the danger except that arising from unfit machi- 
nery. Of that danger he was not aware, IT more than doubt it 
existed at all ; but the right of appeal is a statutable one ; the 
respondents have not brought themselves within the statute, in 
not objecting at the trial to the waut of any evidence to sapport 
the first finding ; while it stands, the maxim, “ Jodeate now fil 
injuria,” appears inapplicable. Flow can the plaintiff be held to 
voluntarily incur a dauger from unfit machinery, the unfitness 
of which he was almittedly not aware of * ‘The case of Tomas 
v. Qrartermaine’ for the same reason is vo authority for the 
respondents’ contention, ; 


In result, L am of opinion that the appellant is entitled to 
snuceeed on the course the case bas taken, and with the limited 
right of review accorded to the Divisional Court, to the Conrt of 
Appeal, or to your Lordships’ House. 

Orider of the Court of Appeal reversed and 
order of the Queen's Bench Division 
reatored : the respondents to pay to the 
appellant the costs in the Court of 
Appeal and the coate taenrred hy him 
in respect of fix appeal to thin Ifonse, 
the costs in thie House to be tared in 
the manner wsnal when the appéelléut 

= suce in forma pauperis: cause remitted 

fo the Queens Bench Diniat x. 


38 Q. B. D., 685. 
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barred from suing hin employer when an accident happens. The 
va i it whether he knew of the dangur, hut whether in fact he agreed 
——— k, in the sense that he exempted his employer from bis duty not 
» the vy, und agreed to take the chance of au accident. Knowledge 
ir, may. be evidence of such an agreement, but it is nothing more. 
fa breach of ie not necessarily to excuse it, whether the 
ily — therefore a question of fact for the jury. Sve 
ughawm, (1890) 2 Q. KB. as. 
y for the general linbilitw of owners and poswessors of dangerous 
we ame ar ¥, Dames, LR Lc, Py 2thy 2C. P31. Francis v. 
RS Q. B. 184, 501, shows how the liability ax Inid down in the 
J ns He amy | be increased when there is a warranty of safety ; while 
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MOGUL STEAMSHIP COMPANY, LIMITED 
vw. 


McGREGOR, GOW & CO. 
| Reported 1a (1892) A C., 25.) 


* The following judgments were delivered : 


Lory Hatseury, L. C.—My Lords, notwithstanding the 


elaborate examination which this case has undergone, both as to 


fact and law, I believe the fatte may be very summarily stated, 
and when so stated the law seems to me not open to doubt. 


An associated body of traders endeavour to get the whole 
of a limited trade into their own hands by offering exceptional 
and very favourable terms to customers wlio will deal exclusive- 
ly with them; so favourable that but for the object of keeping 
the trade to themselves they would pot give such terms; and 
if their trading were contined to one particular period they 
would be trading at a loss, but in the belief that by such com- 
petition they will prevent rival traders competing with them, 
and so receive the whole profits of the trade to themselves. 

I do net think that I have omitted a single fact upon 
whick the appellants rely to show that this course of dealing 
is unlawful and constitutes an indictable conspiracy, 

Now it is not denied and cannot be even argued that prema 
fueie a trader in & free country in all matters “ not contrary to 
law may regulate his own mode of carrying on his trade ac- 
cording to his own discretion and choice.” This ts the lan- 
guage of Baron Alderson in delivering the judgment of the 
Exchequer Chamber,’ and no anthority, indeed no argument, 
has been directed to qualify that leading proposition. It is 
necessary, therefore, for the appellants bere to show that what 
1 have deseribed as the course pursued by the associated traders 
is a “ matter contrary to law.” 

Now, after a most careful study of the evidence in this case, 
I have been unable to discover anything done by the members 
of the associated body of traders other than an offer of reduced 
freights to persons who would deal exclusively with them ; and 


' Hilton v. Eckersley, GK, & B,, at pp. 74, 75. 
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— Gf this i is nnlawful it seems to me that the greater part of eom- 
| mercial dealings, where there is rivalry in trade, must be equ- 
ally unlawful. 
— There are doubtless to be found phrases, in the evidence 
which, taken by themselves, might be supposed to mean that 
the associated traders were actuated by a desire to inflict mali- 
cious injury upon their rivals; but when one analyses what 1s 
the real meaning of such phrases it is manifest that al! that is 
— intended to be implied by them is that any rival trading which 
$3 - shall be started against the association will be rendered unprofit- 
7 able by the more favourable terms, that is to aay; the reduced 
freighte, discounts, and the like which will be given to custo- 
mers who will exclusively trade with the associated body. And, 
“upon a review of the facts, it is impossible to suggest any mali- 





fie 
gious intention to injure rival traders, except in the sense that 
—* in proportion as one withdraws trade that other people might 
get, you, to that extent, injure a person’s trade when you ap- 
propriate the trade to yourself. If such an injury, and the 
motive of its inflietion, is examined and tested, upon principle, 
‘and can be truly asserted to be a malicious motive within the 
meaning of the law that prohibits malicious injury to other 
people, all competition must be malicious and consequently 
unlawfal, a suflicient reductio ad absnrdum to dispose of that 
head of suggested unlawfulness. 





‘The learned counsel who argued the case for the appellants 
— their usual foree and ability, were pressed from time to 
time by some of your Lordships to point out what act of un- 
ers obstruction, violence, molestation, of interference was 
Br ghd against the associated body of traders, and, as I have 
said, the only wrongful thing upon which the learned counsel 
could place their fingers was the competition which I have 
already dealt with. Intimidation, violence, molestation, or the 
_ procuring of people to break their contracts, are all of them 
‘unlawful acts; and I entertain no doubt that a combination to 
—— pete people to do such acts is a conspiracy and unlawful. 





‘The sending up of ships to Hankow, which in itself, and to 
rot the knowledge. of the associated traders, would be unprofitable, 

. but was done for the purpose of influencing other traders against 
st ts coming there and so encouraging a ruinous competition, is the 
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one fact which appears to be pointed to as ont of the ordinary 


course of trade. My Lords, after all, what can be meant by 


out of the ordinary course of trade’? IT should rather think, 
as a fact, that it ix very commonly within the ordinary course 
of trade so to compete for a time as to render trade unprofitable 


to your rival in order that when yon have got rid of him you : 


may appropriate the profits of the entire trade to yourself. 


I entirely adopt and make my own what was said by Lord 


Justice Bowen in the Court below: © All commercial men with 


capital are acquainted with the ordinary expedient of sowing 
one year a crop of apparently unfruitful prices, in order by driv- 
ing competition away to reap a fuller harvest of profit im the 
future; and until the present argument at the Bar it may be 


doubted whether shipowners or merchants were ever deemed 


to be bound by law to conform to some imaginary ‘normal’ 
standard of freizhts or prices, or that law Courts had a right 
to say to them in respect of their competitive tariffs, ‘Thus 
far shalt thou go, and no farther.’ ” 


Excluding all I have excluded upon my view of the facts, it 
is very difficult indeed to formulate the proposition, What is 
the wrong done? What legal right is interfered with? What 
coercion of the mind, or will, or of the person is effected? All 
are free to trade upon what terms they will, and nothing has 
been done except in rival trading which can be supposed to 
interfere with the appellants’ interests. 


I think this question is the first to be determined: What 
injury, if any, has been done? What legal right has been 
interfered with? Beeause if no legal right has been interfered 
with, and no legal injury inflicted, it is vain to say that the 
thing might have been done by an individual, but cannot he 
done by a combination of persons. My Lords, I do not deny 


‘that there are many things which might be perfectly lawfully 


done by an individual, which, when done by a number of per- 
sons, become unlawful. Iam unable to concur with the Lord 
Chief Justice's criticism’ (if its meaning was rightly inter- 


preted, which I very much doubt) on the observations made by. 


my noble und learned friend Lord Bramwell i in Rey. v. Deuitt,? 


‘ 21 Q, B. D., 551. 
7 10 Cox, ©. C., 692, 
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if that was intended to treat as doubtful the proposition that, a 
combination to insult and annoy a person would be an indiet- 
able conspiracy, I should have thought it as beyond doubt or 
question that such a combination would be an indictable mis- 
demeanour, and I cannot think the Chief Justice meant to 
throw any doubt upon such a proposition, 

But in this case the thing done, the trading by a number of 
persons together, effects no more and is no more, so to speak, 
a combined operation than that of a single person. If the thing 
done is rendered unlawful by combination, the course of trade 
by a person who singly trades for ais own benefit and apart 
from partoership of sharing profits with others, but nevertheless 
avails himself of combined action, would be open to the same 


objections. The merchant who buys for him, the agent who 


procures orders for him, tre eaptain who sails his ship, and even 
the sailors (if they might be supposed to have knowledge of the 
transaction) would be acting in combination for the general 
result, and would, whether for the benefit of the individual, or 
for an associated body of traders, make it not the less combined 
action than if the combination were to share profits with inde- 
pendent traders; and if a combination to effect that object 
would be unlawful, the sharers iu the combined action could, 
in a charge of criminal conspiracy, make no defence thate they 
Were captain, agent, or sailors, respectively, if they were know- 
ine!¥ rendering their aid to what, by the hypothesis, would be 
unlawful if done in combination. 


A totally separate head of unlawfuluess has, however, been 
introduced by the suggestion that the thing is unlawful because 
in restraint of trade. ‘There are two senses in which the word 
“unlawful” is not uncommonly, though, I think, somewhat 
inaccurately used. ‘There are some contracts to which the law 
will not give effect; and therefore, although the parties may 
enter into what, but for the element whieh the law condemns, 
would be perfect contracts, the law would not allow them to 
operate as contracts, notwithstanding that, in point of form, 
the parties have agreed. Some such contracts may be void on the 
ground of immorality ; some on the ground that they are con- 
trary to public policy; as, for example, in restraint of trade : 
and contracts so tainted the law will not lend its aid to enforce. 
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It treats them as if they bad not been made at all. But the 
more accurate use of the word “unlawful,” which would bring 
the contract within the qualification which I have quoted from 
the judgment of the Exchequer Chamber, namely, as contrary 
to law, is not applicable to such contracts. 

It has never been held that a contract in restraint of trade is 
contrary to law in the sense that I have indicated. A Judge in 
very early times expressed great indignation at such a contract ; 
and Mr. Justice Crompton undoubtedly did say (in a case where 
such an observation was wholly unnecessary to the decision, and 
therefore manifestly obiter) that the parties to a contract in res- 
traint of trade would be indictable. Iam unable to assent to that 
dictum. It is opposed to the whole current of authority ; it was 
dissented from by Lord Campbell and Chief Justice Erle, and 
found no support when the case in which it was said came to the 
Exchequer Chamber, and it seems to me contrary to principle. 


In the result, I think that no case whatever is made out of a 
conspiracy such asthe appellants here undertook to establish ; 
and it is not unimportant, for the reasons I have given, to see 
what is the conspiracy alleged in the statement of claim. The 
first paragraph alleges the conspiracy to be “ to prevent the 
plaintiffs from obtaining cargoes for steamers owned by the 
plaintiffs.” The word “ prevent’ is sufficiently wide to com- 
prehend both lawful means and unlawful ; but as I have already 
said, in proof there is nothing but the competition with “which 
I have dealt. 


The second paragraph alleges that in pursuance of the 
conspiracy people were “ bribed, coerced, and induced to agree 
to forbear and to ferbear from shipping cargoes by the steamers 
of the plaintiffs.” If the word “ bribed ”’ is satisfied by the 
offering lower freizhts and larger discounts, then that is proved ; 
but then the word “ bribed” is robbed of any legal significance. 
“ Coerced ” is not justified by any evidence in the case, and the 
word “induced ” is absolutely neutral, and no unlawful induce- 
ment is proved. 


The third paragraph uses language such as “intention to 
injure the plaintiffs,” “threats of stopping the shipment of 
homeward cargoes,” and the like. But I ask myself whether 
if the indictment had set out the facts without using the 
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ambiguous lauguage to which I have referred in the statement of 
claim, it would have disclosed an indictable offence ? I am very 
elearly of opinion it would not. 


I am of opinion, therefore, that the whole matter comes 
round to the original proposition, whether a combination to 
trade, and to offer, in respect of prices, discounts, and other trade 
facilities, such terms as will win so large an amount of custom 
as to render it unprofitable for rival customers to pursue the 
same trade is unlawful, and Iam clearly of opinion that it Is 
not. 


I think, therefore, that the appeal ought to be dismissed with 
eosts, and I so move your Lordships. 

Lory Warson.—My Lords, at the hearing of this appeal in 
April last, your Lordships had the benefit of listening to a 
learned and exhaustive diseussion of the law applicable to com- 
bination or conspiracy. It appeared to me at the time, and 
further consideration has confirmed my impression, that much 
of the lezal argument addressed to us had a very distant rela- 
tion to the circumstances of the present case, which are simple 
enough. The evidence, oral and documentary, contains an 
unusual amount of figurative language, indicating a wide differ- 
ence of opinion as to the legal aspect of the facts, but presents 


no conflict in regard to the facts themselves. ° 


The respondents are firms and companies owning steam- 
vessels which ply regularly, during the whole year, some of 
them on the Great River of China between Hankow and Shan- 
ghai, and others between Shanghai and European ports. During 
the tea season, which begins in May and lasts for about six 
weeks, most shippers prefer to have their tea sent direct from 
Hankow to Europe ; but it suits the respondents’ trade better to 
have the tea which they carry brought down to Shanghai by 
their ordinary river service, and then transhipped for Europe. 
Accordingly they do not send their ocean steamers up the river, 
except whet they find it necessary in order to intercept cargoes 
which might otherwise have been shipped from Hankow in 
other than their vessels. 

The appellants are alsoa ship-owning company. They do 
not maintain a regular service either on the Great River or 


- between Europe and Hankow ; but they send vessels to Haukow 


-~ 
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— ‘the tea season, with the legitimate object of sharing in 
the profits of th: tea-carrying trade, which appear, in ordinary 
circumstances, to have been considerable. | 

The respondents entered into an agreement, the avowed pur- 
pose of which was to secvre for themselves as much of the tea 
shipped from Hankow as their vessels could conveniently carry, 
which was practically the whole of it, and to prevent the 
appellants and other outsiders from obtaining a share of the 
trade. ‘The consequence of their acting upon the agreement 
was that the appellants, having sent their ships to Hankow, 
were unable to obtain cargoes at remunerative rates ; and they 
claim as damages due to them by the respondents, the difference 
between their actual earnings and the freights which their 
vessels might have earned had it not been for the combined 
action of the respondents. As the law is now settled, I appre- 
hend that in order to substantiate their claim, the appellants 
must shew, eithor that the object of the agreement was unlaw- 
ful, or that illegal methods were resorted to in its prosecution. 
If neither the end contemplated by the agreement, nor the 
means used for its attainment were countrary to law, the loss 
suffered by the appellants was damnum sine rapnria, 

The agreement of which the appellants complain left the con- 
tracting parties free to recede from it at their pleasure, and is 
not obnoxious to the rule of public policy, which was recognised, 
in Milton v. Kekersley. ‘The decision in that case, w hich was 
the result of judicial opinions not altogether reconcilable, appears 
to me to carry the rule no further than this—that an agreement 
by traders to combine for a lawful purpose, and for a specified 
time, is not binding upon any of the parties to it if he chooses to 
withdraw, and consequently cannot be enforced ta tavrdim. In 
my opinion it is not an authority for the proposition that an out- 
sider can plead the illegality of such a contract, whilst the 
parties are willing to act, and continue to act upon it. I venture 
to think that the decision of this appeal depends upon more 
tangible considerations than any which could be derived from 
the study of what is generally known as public policy. 7 


There is nothing in the evidence to suggest that the parties 
to the agreement had any other object im view than that of 2 
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+ defending their carrying trade during the tea season against the —X 

encroachments of the appellants and other competitors, and of  yfoont Steamship 
attracting to themselves custom whieh might otherwise have —— 
been carried off by those competitors. That is an object which MoGregor, 

! Gow & Ca 


is strenuously pursued by merchants great and small in every 
, branch of commerce ; and it is, in the eve of the law, perfectly 
ae legitimate. If the respondents’ combination had been formed, 
not with a single view to the extension of their business and the 
increase of its profits, but with the main or ulterior design of 
effecting an unlawful object, a very different question would 
have arisen for the consideration of your Lordships. But no 
such ease is presented by the facts disclosed in this appeal. 


The object of the combination being legal, was any illewal 
‘act committed by the respondents in giving effect to it? The 
appellants invited your Lordships to answer that question in the 
affirmative, on the ground that the respondents’ competition 
was unfair, by which they no doubt meant that if was tainted 
by illegality. The fact which they mainly relied on were these: 
that the respondents allowed a disesunt of 5 per cent. upon their 
freight accounts for the year to all eustomers who shipped no 

eB tea to Europe except by their vessels; that, whenever the 
appellants sent a ship to lead tea at Hankow, the respondents 
sent one or more of their ocean steamers to under-bid her, so 
that neither vessel could obtain carge on remunerative terms ; 
and lastly, that the respondents took away the agency of their 
vessels from persons who also acted as shipping agents for the 
appellants and other trade competitors outside the combination. 


T cannot for a moment suppose that it is the proper function 

of English Courts of Law to fix the lowest prices at which 

‘ traders can sell or hire, for the purpose of protecting or extend- 
ing their business, without committing a legal wrong which will 

— subject them in damages. Until that becomes the law of the 
land, it is, in my opinion, idle to suggest that the legality of 
mercantile competition ought to be gauged by the amount of the 
consideration for which a competing trader thinks fit to part 
with his goods orto accept employment. The withdrawal of 
ageney at first appeared to me to bea matter attended with 
7. diffienlty ; but on consideration, [ am satistied that it cannot be 
J regarded as an illegal act, In the first place, it was impossible 


# 
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that any honest man could impartially discharge his duty of 
finding freights to parties who occupied the hostile position of 
the appellants and respondents; and, in the second place, the res- 
pondents gave the agents the option of continuing to act for 
one or other of them in circumstances which placed the appel- 
lants at no disadvantage. 


My Lords, in this case it has not been proved, and it has not 
been suggested, that the respondents used either misrepresenta- 
tion or compulsion for the purpose of attaining the object of 
their combination. The only means by which they endeavoured 
to obtain shipments for their vessels, to the exclusion of others, 
was the inducement of cheaper rates of freight than the appel- 
lants were willing to accept. 1 entertain no doubt that the 
judgment appealed from ought to be affirmed. I am quite 
satisfied with the reasons assigned for it by Bowen and Fry, L. 
JJ.; and the observations which I have made were not meant 
to add to these reasons, but to make it clear that in my opinion 
the appellants have presented for decision no question of fact 
or law attended with either doubt or difficulty. 


Lory Macxacnren.—My Lords, the judgment which I am 
about to read is the judgment of noble and learned friend Lord 
Bramwell, who is unable to be present here this morning and 
has asked me to read it for him. 


Lonp Bramwett.— My Lords, the plaintiffs in this case do 
not complain of any trespass, violence, force, fraud, or breach 
of contract, nor of any direct tort or violation of any right of the 
plaintiffs, like the ease of firing to frighten birds from a decoy ; 
nor of any act, the ultimate object of which was to injure the 
plaintiffs, having its origin in malice or ill-will to them. The 
plaintiffs admit that materially and morally they have been at 
liberty to do their best for themselves without any impediment 
by the defendants. But they say that the defendants have 
entered into an agreement in restraint of trade; an agreement, 
therefore, unlawful ; an agreement, therefore, indictable, punish- 
able; that the defendants have acted in conformity with that unlaw- 
ful agreement, and thereby caused damage to the plaintiffs in 
respect of which they are entitled to bring, and bring this action. 

The plaintiffs have proved an agreement among the defen- 
dants, the object of which was to prevent shipowners, other than 
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themselves, from trading to Shanghai aud Hankow. The way tn 
whieh that was to be accomplished was by giving benefits to 
those who shipped exclusively by them, by sending vessels to 
compete with the plaintiffs’, and by lowering therr, the defen- 
dants’, rates of freight so that the plaintiffs had to lower theirs, 
to their great lors, There are other matters alleged, but they 
are aceessorial to the above, which is the substance of the 
complaint. 


The plaintiffs also say that these things, or some of them, if 
done by an individual, would be actionable. This need not be 
determined directly, because all the things complained of have 
their origin in what the plaintiffs say os unlawfuluess, a cons- 
piracy to injure ; so that if actionable when done by one, much 
more are they when done by several, and if not actionable when 
done by several, certainly they are not when done by one. It 
has been objected by capable persons, that it is strange that 
that should be nolawfal if done by several which is not if done 
hy one, and that the thing is wrong if done by one, if wrong 
when done by several ; if not wrong when done by one, it can- 
not be when done by several. I think there ts an obvious 
answer, indeed two; one is, that a man may encounter the 
acts of a single person, yet not be fairly matched against 
several. ‘The other is, that the act when done by an individual 
is wrong though not punishable, because the law avoids the 
multipleity of crimes : de minimian non crrat /eor ; while if done 
by several it ix sufficiently important to be treated as a 
erime. Let it be, then, that it is no answer to the plaintiffs’ 


complaint that if what they com plain of hal been done by an 


individual there would be Wo Cnlise of action. There iz the 
further question whether there is a cause of action, the acts being 
done by several, 

The first position of the plaintiffs is that the avreement among 
the defendants is illegal as beiny in restraint of trade, aud there- 
fore against public policy, and so illegal. “ Public policy,” said 


"Burrongh, J. (I believe, quoting Hobart, C.J.), “is an unraly 


hor-«, and dangerous to ride.” * I quote also another distin- 
guished Judge, more modern, Cave, J.:@ Certain kinds of con- 


tract have beeu held void at Common Law on the ground of 


4“ 


+ Richardson v. Mellieh, 2 Bing., at p. 252. 
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public policy ; a branch of the law, however, which certainly 
should not be extended, as Judges are more to be trusted as 
interpreters of the law than as expounders of what is called 
public policy.” ' I think the present case is an illustration of the 
wisdom of these remarks. I venture to make another. No 
evidence is given in these public policy cases. The tribunal is 
to say, as matter of law, that the thing is against public policy, 
and void, How can the Judge do that without any evidence as 
to its effect and consequences ? If the shipping in this case was 
sufficient for the trade, a further supply would have been a 
waste. There are some people who think that the public is 
not concerned with this—people who would make a second 
railway by the side of one existing, saying “‘ only the two 
companies will suffer,” as though the wealth of the community 
was not made up of the wealth of the individuals who compose 
it. Lam by no means sure that the conference did not prevent 
a waste, and was not good for the public. Lord Coleridge 
thought it was—see his jadgment. 


As to the suggestion that the Chinese profited by the 
lowering of freights, I cannot say it was net so. There may 
have been a monopoly or other cause to give them a benefit ; 
but, as a rule, it is clear that the expense of transit, and all 
othes expenses, borne by an exported article /Aa/ hava market 
price, are borne by the importer, therefore, ultimately, by the 
eonsumer. So that low freights bencfit him. To go on with 
the case, take it that the defendants had bound themselves to 
each other; I think they bad, though they might withdraw. 
Let it be that each member bad tied his hands; let it be 
that that was in restraint of trade; I think upon the autho- 
rity of Jii/ton v. Eckersley and other cases, we should 
hold that the agreement was illegal, that is, not enforceable 
by law. I will assume, then, that it was, though I am not 
quite sure. Wut that is not enough for the plaintiffs. To 
maintain their action on this ground they must make out 


that it was an offence, a crime, a misdemeanour. Iam clearly 


of opinion it was not, Save the opinion of Crompton, J., 
(entitled to the greatest respect, but not assented to by Lord 


' (1801) 1. Q. B., 595, 
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| R Gampbell or the Exchequer Chamber), there is no authority 18a. 
/ x for it in the English law. — — hip 
 ——s Tt is quite certain that an agreement may be void, yet the Career 
parties to it not punishable. Take the case I put during the — 
Gow & 





argument:a manand woman agree to live together as man 
and wife, without marrying. The agreement is illegal, and 
could not be enforced, but clearly the parties to it would not be 
indictable. It ought to be enough to say that the fact that 
there is no case where there has been a conviction for such an 
offence as is alleged against the defendants is conclusive. 


—  — Tt is to be remembered that it is for the plaintiffs to make 
‘ out the case that the defendants have committed an indictable 
J offence, not for the defendants to disprove it. There needs no 
argument to prove the negative. There are some observations 
to be made. It is admitted that there may be fair competition 

in trade, that two may offer to join and compete against a 

* third. If so, what is the definition of “ fair competition "7 
What is unfair that ic neither foreible nor fraudulent ? It 

does seem strange that to enforce freedom of trade, of action, 

t Mf the law shoul! punish those who make a perfectly honest agree- 
J ment with a belief that it is fairly required for their protection, 

id 





There is one thing that is to me decisive. I have always 
said that a combination of workmen, an agreement among éhem 
to cease work except for higher wages, and a strike in consequence, 

was lawful at common law ; perhaps not enforesble rufer se, but 
* not indictable. The Legislature has wow so declared. The 
7 enactment is express, that agreements among workmen shall be 
binding, whether they would or would not, but for the Acts, 
have been deemed unlawful, as in restraint of trade. Is it sup- 
eA, posable that it would have done so in the way it has, had the work- 
2 men’s combination been a punishable misdemeanour ? Impos— 
sible. This seems to me conclusive, that though agreements 

P which fetter the freedom of action in the parties to it may not 

_ be enforceable, they are not indictable. See also the judgment 
of Fry, L.J., on this point. Where is such a contention to stop? 
EBay pore the case putin the argument: Ina small town there 







are two shops, sufficient for the wants of the neighbourhood, 
ni ing only a reasonable profit. They are threatened with 
a third, The two shopkeepers agree to warn the intending 
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joe — comes they will lower prices, and can 


“afford it longer than he. Have they committed an indictable 


offence ? Remember the conspiracy is the offence, and they 


have conspired. If he, being warned, does not set up his shop, | 


has he a cause of action? He might prove damages. ‘He 
might shew that from his skill he would have beaten one or 
both of the others. See in this case the judgment of Lord 


Esher, that the plaintiffs might recover for “‘ damages at large — 


for future years.” Would a shipowner who had intended to 
send his ship to Shanghai, but desisted owing to the defen- 
dants’ agreement, and on being told by them they would 
deal with him as they had with the plaintiffs, be entitled to 
maintain an action against the defendants ? Why not? If 
yes, why not every shipowner who could say he had a ship fit 
for the trade, but was deterred from using it ? 

The Master of the Rolls cites Sir William Erle, that ee 


combination to violate a private right in which the public 


has a sufficient interest is a crime, such violation being an 
actionable wrong.” True. Sir William Erle means that where 


—— 


the violation of a private right isan actionable wrong, a com- 


bination to violate it, if the publie has a suffirient interest, is a 
crime. But in this ease, I hold that there ie no private right 
violated. His Lordship further says: “ If one goers beyond 
the “exercise of the course of trade, and does an act beyond 
what is the course of trade, in order—that is to say, with 
intent—to molest the other's free course of trade, he is not 
exereising his own freedom of a course of trade, he is not acting” 


in bat bevond the course of trade, and then it follows that his — 


act is an unlawful obstruction of the other's right to a free 
eourse of trade, and if such obstruction causes damage to the 
other he is entitled to maintain an action for the wrong.” ' I 
may be permitted to say that this is not very plain, I think 


it means that it is not in the course of trade for one trader todo _ 


acts the motive of which is to damage the trade of another. 
Whether I should agree depends on the meaning to be put on 
“ eourse of trade and “ molest.” But it is clear that the 
Master of the Rolls means conduct which would give a cause of 
action against an imlividual. He cites Sir William Erle in 
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support of his proposition, who clearly ts spésking of acts 
which would be actionable in an individual, and there is no such 
act here. The Master of the Rolls says the lowering of the freight 
far bevond a lowering for any purpose of trade was not an act 
dlone in the exercise of their own free right of trade, but For the 
purpose of interfering with the plaintiffs’ right toa free course of 
trade; therefore a wrongful act as against the plaintiffs" mght; 
and as injury to the plaintiffs followed, they had a right of 
action. leannot agree. If there were two shopkeepers ina 
village and oue sold an article at cost price, not for profit there- 
fore, but to attract customers or cause his rival to leave off 
<elling the article only, it could not be said be was halle to an 
action. ITcannot think that the defendants did more than 
they had a legal right tode. | adopt the vigorous language 
and opinion of Fry, L. J.: ‘lo draw a line between fair and 
iunfair competition, between what is reasonable and unreasonable, 
passes the power of the Courts,” ' It is a strong thing for 
the plaintiffs to complain of the very practices they wished to 
share in, and once did. 
T am of opinion that the judgment should be aflirmed. 
Lorp Macxacurex.—My Lords, for myself 1 agree entirely 


“an the motion whieh has been proposed, and im the reasons 


assigned for it in the judgments which have been delivered and 
in those which are yet to be delivered ; and I do not think’ I can 
usefully add anything of my own 

Lory Mornis.—My Lords, the facts of this case demons- 


_™ frate that the defendants bad no other, or further, object than te 


appropriate the trade of the plaintiffs. The means used were : 
firstly, a vebate to those who dealt exclusively with them ; 
second/y, the sending of ships to compete with the plaintiffs’ 
ships; (‘4ird/y, the lowering of the freight=; /onwrfA/y, the 
indemuifying other vessels that would compete with the 
plaintiffs’ ; ifthty, the dismissal of agents who were acting for 
them and the plaintiffs. 
‘The object was a lawful one. It is not illegal for a trader to 
aim at driving a competitor out of trade, provided the motive 
be his own gain by appropriation of the trade, and the means he 
nses be lawful weapons. OF the first four of the means used by 


12a 0. B.D, 625, 626 
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the defendants, the rebate to customers and the lowering of the 
freights are the same in principle, being a bonus by the 
defendants to customers lo come and deal exclusively with them. 
The sending of ships to compete, and the indemnifying other 


ships, was ‘ the competition ” entered on by the defendants with 
the plaintiffs.. The fifth means used, v/z., the dismissal of 


agents, might be questionable according to the circumstances ; 
but in the present case, the agents filled an irreconcilable 
position in being agents for the two rivals, the plaintiffs and 
the defendants. Dismissal under such circumstances became, 
perhaps, a necessary incident of the warfare in trade. 

All the acts done, and the means used, by the defendants 
were acts of competition for the trade. There was nothing in 
the defendants’ acts to disturb any existing contract of the 
plaintiffs, or to induce any one to break such. Their action was 
aimed at making it unlikely that any one would enter into 
contracts with the plaintiffs, the defendants offering such 
competitive inducements as would probably prevent them, 
The use of a rhetorical phrase in the correspondence cannot 
affect the real substance and meaning of it. 

Again, what one trader may do in respeet of competition, a 


body or set of traders can lawfully do; otherwise a large 


eapitalist could do what a number of small capitalists, combining 
togetifer, could not do, and thus a blow would be struck at the 
very principle of co-operation and joint-stock enterprise, I 
entertain no doubt that a body of traders, whose motive object 
is to promote their own trade, can combine to acquire, and 
thereby in so far to injure the trade of competitors, provided 
they do no more than is incident to such motive object and 
use no unlawful means. And the defendants’ case clearly 
comes within the principle I have stated, 

Now, as to the contention that the combination was in 
restraint of trade, and therefore illegal. In the first place, was 
it in restraint of trade’ It was a voluntary combination. It 
was not to continue for any fixed period, nor was there any 
penalty attached to a breach of the engagement. The operation | 
of attempting to exclude others from the trade might be, and. 
was, in fact, beneficial to freighters. Whenever a monopoly 
was likely to arise, with a consequent rise of rates, competition 
would naturally arise. 
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I cannot see why Judges should be considered especially 
gifted with prescience of what may hamper or what may 
increase trade, or of what is to be the test of adequate remu- 
neration. In these days of instant communication with almost 
all parts of the world competition is the life of trade, and [am 
not aware of any stage of competition called “ fair ” intermedi- 
ate between lawful and unlawful. The question of “ faimness” 
would be relegated to the idiosyncrasies of individual Judges. 
I can see no limit to competition, except that you shall not 


invade the rights of another. 


But suppose the combination in this case was such as might 
be held to be in restraint of trade, what follows ? It could not 
be enforced. None of the parties to it could sue each other. 
It might be held void, because its tendency might be held to be 
against the public interests. Does that make, per se, the 
combination illegal? What a fallacy would it be that what is 
void and not enforceable becomes a crime ; and cases abound of 
agreements which the law would not enforce, but which are not 
illegal; which you may enter into, 1 you like, but which you 
will not get any assistance to enforce. 

My Lords, I have merely summarised my views, because I 
adopt entirely the principles laid down by Lord Justice Bowen 
in his judgment with such felicitous illustrations, and I concur 
in the opinion already announced by your Lordships, that the 
judgment of the Court of Appeal should be affirmed. 


Lorp Freco.—My Lords, I think that this appeal may be 
decided upon the principles laid down by Holt, C. J., as far 
back as the case of Avat/e v. MMiekertngi//, cited for the 
appellants.‘ In that case the plaintiff complained of the distur- 
bance of his “deesy ” by the defendant having discharged guns 
near to it and so driven away the wild fowl, with the intention 
and effect of the consequent injury to his trade. Upon the 
trial a verdict passed for the plaintiff, but in arrest of judgment 
it was alleged that the declaration did not disclose any cause of 
action. Holt, C, J., however, held that the action, although 
new in instance, was not new in reason or principle, and well 
lay, for he said that the use of a “deeoy ” was a lawful trade, 
and that he who hinders another in his trade or livelihood is 


' 11 Mod,, 74, 131, and note to Karrington v, Taylor, 11 Last, S74. 
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to an action if the — is caused by “ a. violenbibe 
malicious act "; ; suppose “ for instances,” he said, the defendant 
had shot in ES PERS ground, if he had occasion to shoot it 
wonld have been one thing, but to shoot on purpose to damage — 
the plaintiff is another thing and a wrong.” But, he added, — 
if the defendafit, “using the same employment as the plaintiff,” 
had set up another decoy so near as to spoil the plaintiff's custom ee iP 
no action would lie, because the defendant had “as much liberty 
to make and use a decoy " as the plaintiff. In support of this * 
view he referred to carlier authorities, In one of them it had 
been held that for the se(ting up of » new school to the damage 
of an ancient one by alluring the scholars no action wonld lie, 
although it would have been otherwise if the scholars had been 
driven away by violence or threats. 

It follows therefore from this authority, and is undoubted 
law, not only that it is not every act causing damage to another 
in his trade, nor even every intentional act of snch damage, 
which is actionable, but aleo that act= done by « trader in the 
lawfal way of his business, although by the necessary results of 
effective competition interfering injurionsly with the trade of 
another, are not the subject of any action. 

Of course it is otherwise, as pointed ont by Lord Holt, if F 
the acts complained of, although done in the way and under the 
guise of competition or other lawful right, are in themselves 
violent or purely malicious, or have for their ultimate object. 
injury to another from ill-will to him, and not the puorsait of 
lawful rights. No doubt, also, there have been cases in which 





agreements to do acts injurious to others have been held to he * 
indictable as amounting to conspiracy, the ultimate object or the 
means being unlawful, although if done by an individual no * 


such consequence would have followed, bat I think that im all 
such cases it will be found that there existed either an ultimate 
object of malice, or wrong, or wrongful means of execution 
involving elements of injury to the public, or, at least, negativ- 
ing the persuit of a lawful object. | 
Now, applying these principles to the case before your 
Lordships, it appears upon the evidence that the appellants and af 
respondents are shipowners, and have for many years been, J 
engaged, sometimes in alliance, at other times in the — 
tion, in the carrying trade of the eastert seas to and trom 
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Europe and elsewhere. A very important portion of this trade 
consists of a large amount of freight to be earned at the ports 
of Hankow and Shanghai during the season by carrying to 


Europe the teas brought there for shipment, and it was of the 


respondents’ action in that business during the season of 1885 
that the appellants complain. They do not allege that the 
respondents have been guilty of any act of fraud or violence, 
or of any physical obstruction to the appellants’ business, or 
have acted from any personal malice or ill-will, but they say 
that the respondents acted with the calculated intention and 
purpose of driving the appellants out of the Hankow season 
earrying trade by a course of conduct which, although not 
amounting to violence, was equally effective, and so being in 
fact productive of injury to them was wrongful and presumably 
malicious, 


It appeared upon the evidence that both parties have been 
for some years trading in competition at Hankow for tea freights, 
which amounted to a very considerable sum, and the earning 
of which was spread over « short annual season. The trade was 
carried on by a large number of independent shipowners, and 
the tonnage which was employed may be roughly divided into 
two classes :—/irsf, tonnage engaged in regular lines to and 
from ports in the China and Japan seas all the year thfough, 
loading both outwards and inwards ; and second/y, tonnage 
loading generally outwards tu ports in Australia or elsewhere, 
and only seeking freights and taking up “ homeward” berths 
at Llankow during the short period when freights are abundant 
there and scarce elsewhere. ‘The several respondents and the 
“ Messageries Maritimes " of France represent substantially the 
first class of shipowners. The appellants and other shipowners, 
who are no parties to this record, but some of whom were iv 
alliance with the appellants, in the same interest, forming a 
very influential class of traders, may be taken to represent the 
second, 


The two ports of Hankow and Shanghai are the centres of 
these competing interests, and it is hardly necessary to add 
that the competition was very severe, and the accumulation of 
tonnage for “homeward ™ freights produced by the circulation 
of an excessive number of ships rendered rates so unremunerative 


25 
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| that in each of the years, 1879, 1883, and 1885, © combina- 
tp tion of shipowners, known as a “ conference,” | 
consisting in the main of the first class of owners, with the 
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river, and thus securing enhancement and regularity of rates. 
That the parties to these agreements did not suppose that 
they were doing anything violent or malicious, or were parties 
to a conspiracy, rendering themselves liable to action or indict- 
ment, is clear from the fact that in 1879 Messrs. Gellatly & 
‘ | Co., who then owned the ships of which the appellants are now 
| the owners, and in (S84 the appellants (whose managers 
Messrs. Gellatly were and are) were parties to them, and in 
1885 desired to become so, and only brought their present 
action because the other parties to the conference of that year 


refused to extend its provisions to them and others in the same 


commercial position. 
The grounds upon which this refusal was based by the res- 
pondents were purely of a commercial and in no way of a 
| personal character. They said that in forming what they 
considered as the regular China and Japan trade out and home 
they supplied the trade with tonnage in season and out of season, 
and that it was bard upon them that at times when cargo 
necessary for their requirements, in order to fill the space 
required for outward shipments, and to make their adventure 
remunerative, was to be obtained, that cargo should be absorbed 
by vessels that only entered the trade when trade homewards 
was slack elsewhere. 

It is absolutely unnecessary to consider whether these 
grounds were morally or commercially justifiable. They were 
not uvlawful, and they were of a nature legitimately, if not 
necessarily, to be taken into account in carrying on the respon- 
4 dents’ business with profit. Indeed, the question between the 
— parties at that time was not whether such combination should 
— exist or not, but where the line should be drawn. It was in 
| this state of things that the season of 1585 opened. 
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was formed, — 


object of limiting the amount of tonnage to be sent up the 


“Under the conference agreement of 1854 it had been agreed 
een the conference owners and the appellants that the latter 
should load homewards from Hankow for that season two of | 
their Australian outward-going ships upon conference terms — 
‘and rates ; and when in the latter part of 1884 negatistions 
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were set on foot for the establishment of a conference in 1586 
the appellants were desirous of at least retaining the same 
position in future. They therefore requested Mr. Holt, one of 
the respondents, an influential member of the conference and 
personal friend of Mr. Gellatly, to bring the matter before 
them. Ia the meanwhile the effect of unrestricted competition 
had been such as to produce what was termed “a_ collapse of 
freights,’’ with the result that negotiations for a new conference 
ended in an agreement to that effect, bearing date the 7th of 
April, the terms of which were in most, if not in all important 
respects, similar to the agreement of 1854. 

The first object of the parties to this agreement was to limit 
as between themselves the number of ships, and it therefore 
provided that if no other ships than those of the conference 
owners went, no more than six conference ships should 
zo up the river to Hankow; but then in order to meet 
the threatened competition of the appellants and others it 
was provided that if “ outsiders ” started additional steamers 
should meet them, such conference steamers to be limited in 
number “as much as was consistent with effective opposi- 
tion.” Principles were also laid down for rates of freights 
and distribution of cargo and freights among conference owners, 
and in order to induce shippers to ship with them exclusively 1t 
was provided that returos should be made upon the same 
terms as previously arranged by the agreement of 1554 (to 
which the appellants had been parties) to all exporters who should 
confine their shipments to conference ships. 

Whilst the negotiations for this agreement were pending, 
Mr. Gellatly, a large share-holder in the appellant company, in 
company with Mr. Thompson, a shipowner with large tonnage 
at command, who was also desirous of becoming a member of 
the conference, had both correspondence and interviews with 
several of the conference owners, in which they claimed to be 
admitted to the terms of it, but the latter persistently objected 
apon the ground that I have before stated, and in the result 
Mr. Gellatly and Mr. Thompsen declared that their vessels 
shoald certainly go up to Hankow the ensuing season, as, no 
‘matter what the rates were, they thought (as indeed appears 
to have been the result), that the loss to the conference would 
be greater than to them. 
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No agreement could therefore be come to between the two 


placed ships of very considerable tonnage, which had made their 
outward voyage to Australian ports, upon the Hankow berth, 
and the respondents sent up the additional ships provided for 
by the conference agreement, not only to compete with the 


appellants’ and Mr. Thompsen’s ships, but also to deter others > 


from following. 

On the 11th of May the respondents also sent out a circular 
to shippers, referring to a similar circular issved under the 
conference agreement of 1884, by which they reminded those 
to whom it was sent that shipments for London by the SS. 


Pathan and Afgan (two of the appellants’ ships) and the 


Aberdeen (Mr. Thompson's), or by other non-conference steam- 
ers, at any of the ports in Chinaor at Hongkong, would ex- 
clude those making such shipments from participation in the 
returns to shippers. 

The competition thus crested was persisted in during the 
whole first tea season, each party procuring or endeavouring 
to procure, freights, and circulating their ships at reduced rates, 
with the result that the three opposing ships of the appellants 
and Mr. Thompson, the Pathan, the Afgan, and the Aberdeen, 
loaded full cargoes home at very low rates, and many of the 
conference ships had to go away empty. 

It was under these circumstances that the appellants 
brought the present action, in which they in substance complain, 
first, of the return of 5 per cent. to the shippers who have not 
shipped with the appellants, and of the cireular to that effect ; 
secondly, of the placing upon the berths of extra ships in order 
to meet the appellants and other vessels ; and (¢drrdly, the 
reduction of freights to an unremunerative extent with the 
object of securing cargo. I fail, however, to see that any of 
those things are sufficient to support this action. Everything 
that was done by the respondents was done in the exercise of 
their right to carry on their own trade, and was éond fide so 
dove. ‘There was not only no malice or indirect object in fact, 
but the existence of the right to exercise a lawful employment, 
iu the pursuance of which the respondents acted, negatives the 
presumption of malice which arises when the purposed infliction 
of loss and injury upon another cannot be attributed to any 


and in the result the appellants and Mr. Thompson ~ 
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J——— — and is therefore presumably due to nothing 
but its obvious object of harm. All the acts complained of 


were in themselves lawful, aud if they eaused loss to the 
appellants, that was one of the necessary results of competi- 


tion. 

It remains to consider the further contention of the appel- 
lants that these acts of the respondents, even if lawful in them- 
selves if done by an individual, are illegal and give rise to an 
action as having been done in the execution of the conference 
| agreement, which is said to amount to a conspiracy, as being 
in restraint of trade, and so against public poliey, and illegal ; 
but this contention, L think, also fails. LIcannot say upon the 
evidence that the agreement in question was calculated to have 












* or had any such result, nor, even if it had, bas any authority 


{except one, no doubt entitled to great weight, but which has 
not met with general approval) been cited to shew that such 
an agreement even if void is illegal, nor any that, even if it be 
so, any action lies by an individual. 

For these, and the other reasons given by the learned Lords 
Justices Bowen and Fry, and which I need not recapitulate, I 
think that the appeal fails, and ought to be dismissed. 

Lory Hanxen.—My Lords, it is not necessary that L should 
recapitulate the facts of this case ; they have been fully stated 
in the opinions whieh have been already delivered. The charge 
against the defendants is that they conspired together to prevent 
the plaintiffs from obtaining cargoes for their ships by bribing, 
coercing, and inducing shippers to forbear from shipping cargoes 
by the plaintiffs’ steamers ; and it is further complained that the 
defendants, with intent to injure the plaintiffs, agreed to refuse, 
and refused to accept cargoes, except upon the terms that the 
shippers should not ship any cargoes by the plaintiff's steamers. 

The means by which these alleged objects were sought to be 
attained were: (1) Offering to shippers and their agents a rebate 
of 5 per cent. on the agreed freights, to be made to those who, 
daring a fixed period, shipped only by the defendants’ steamers. 
(2) Sending steamers to Hankow to compete with the steamers 
of persons not members of the defendants’ conference or com- 
bination, so as to drive them from the trade of that place. 
(3) Removing from the agency of defendants’ steamers those 
persons who acted in the interest of non-conference steamers. 





tow ¢ in combination which was proved to exist, a ph * 
— io restraint of trade. I think that it was so, in the sense 
that it was void, and could not have been enforced against any 
of the defendants who might have violated it: Hilton v. 
Bekersley.* But it does not follow that the entering into such 

an agreement would, as contended, subject the persons doing so r 
to an indictment for conspiracy, and I think that the opinion to 

that effect expressed by Crompton, J., in Helfon wv. Lekersley * 

is erroneous, 

The question, however, raised for our consideration in this 
ease is whether a person who has suffered loss in his business by 
sl the joint action of those who have entered into such an agree- 

i! ment, can recover damages from them for the injury so 
4 | sustained, In considering this question it is necessary to 
ĩ determine opon the evidence what was the object of the agree- 
. ment between the defendants and what were the means by 
} which they sought to attain that object. It appears to me 
3 that their object was to secure to themselves the benefit of the 
earrying trade from certain ports. It cannot, I think, be 
reasonably suggested that this is unlawfol in any sense of the ; 

word. The object of every trader ts to procure for himself as 
large a share of the trade he is engaged in as he can. If then 
the object of the defendante was legitimate, were the means 
adopted by them open to objection? ITIcannot see that they 
were. They sought to induce shippers to employ them rather 
than the plaintiffs by offering to such shippers as should during 
a fixed period deal exclusively with them the advantage ofa 
I rebate upon the freights they had paid. This is, in effect, 
4s nothing more than the ordinary form of competition between 
k traders by offering goods or services at a cheaper rate than their 
rivals. 

With regard to the sending of ships to Hankow to compete 
M4 , with the plaintiffs’ ships. that appears to have been done in 
ts order that the defendants’ customers might have the opportu- 
nity of sending their goods without forfeiting their right to a_ 
rebate. No obstruction was offered by these ships to the ships- 
of Ke See owners, and by their — Hankow * 
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shippers were left simply to determine whether it was to their 


' . pecuniary interest to ship by the defendants’ vessels or by 


others. The removing from the agency of ‘the defendants’ 
vessels those persons who acted in the interest of non-conference 
steamers, appears to me a legitimate mode of securing agents 
whose exertions would be exclusively devoted to the furtherance 


— of the defendants’ trade. 


T arrive at the conclusion, therefore, that the objects sought 
and the means used by the defeudants did uot exceed the limits 
of allowable trade competition, and I know of no restriction 
imposed by law on competition by one trader with another, 
, with the sole object of benefiting himself. 


I consider that a different case would have arisen if the evi- 
dence had shewn that the object of the defendants was a 
malicious one, namely, to injure the plaintiffs whether they, the 
defendants, should be benefited or not. This is a question on 
which it is unnecessary to express an opinion, as if appears to 
be clear that the defendants had no malicious or sinister intent 
as against the plaintiffs, and that the sole motive of their 
conduct was to secure certain advantages for themselves, 


It only remains for me to refer to the argument that an act 
which might be lawful for one to do, becomes erminal, or the 
subject of civil action by any one injured by it, if done by 
several combining together. On this point I think the law ts 
accurately stated by Sir William Erle in his treatise on the law 
relating to Trades Unions. The principle he lays down is 
equally applicable to combinations other than those of Trades 
Unions. He says (page 25): ‘As to combination, each 
person has a right to choose whether he will labour or not, and 
also to choose the terms on which he will consent to labour, if 
labour be his choice. The power of choice in respect of labour 
and terms which one person may exercise and declare singly, 
many, after consultation, may exercise jointly, and they may 
make a simultaneous declaration of their choice, and may lawfully 
act thereon for the immediate purpose of obtaining the required 


* terms, but they cannot create any mutual obligation having the 


legal effeet of binding each other not to work or not to employ 
unless upon terms allowed by the combination.” 
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a — however, of what was the 








— —— or merely in order to benefit those combining, 
the fact of several agreeing to a common course of action may 
be important. There are some forms of injury which can only 


‘be effected by the combination of many. Thus, if several 


persons agree not to deal at all with a particular individual, 
as this conld not, ander ordinary circumstances, benefit the 
persons so agreeing, it might well lead to the conclusion that 
their real object was to injure the individual. But it appears 
to me that, in the present case, there is nothing indicating an 
intention to injure the plaintiffs, except in so far as such injury 
would be the result of the defendants obtaining for themselves 
the benefits of the carrying trate, by giving better terms to 
customers than their rivals, the plaintiffs, were willing to offer. 

For these reasons I think that the judgment of the Court of 
Appeal should be affirmed. 


Order of Lord Coteridge, C. . and order 
of the Court of Appeal affirmed, and 
appeal dismixsed with coats. 


. NOTE. 


This case may be treated as an illustration of an exception to the general 
rulo Inid down in Quiun ¥. Leathem, see port, Totimidation which is prima 
facée anlawfal within the general rale may be the subject of special justitien- 
tion applicable to the particular clase of cases No general ralo oon bo 
formulated to embrace all these exceptions, but it may be stated that it is a 
sufficient justification that the act complained of was one done in the just and 
reasonable defence of one'w own rights and interests, 

In the loading case the plaintiff alloged that the defendants who were an 
associated body of tradera in China tea had wilfally caused loss to him, a 
rival trader, by compelling certain merchants in China to cease to act as hia 
agents, by moans of a threat that if they contianed to do so, the agency of 
the defendant association would be withdrawn from them. The Honse of 
Lords held that there wae no cause of action and the act complained of was a 
justifiable monsure of self-protection. 

See however Bigelow on Torts, Sth Edition, p. 240, where it is pointed out 
that the line ix very difficalt to draw, as the principle if carried far ** 
would favour the creation of monopolics, 


— of the combination, whether it was for the purpose of 
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QUINN wv. LEATHEM.. 
| Reported in (LOOD) A, C., 495.) 
The following judgments of their Lordships were delivered : 


Eset or Hatsnury, L. C.—My Lords, in this case the 
plaintiff has by a properly framed statement of claim complained 
of the defendants, and proved to the satisfaction of a jury that 
the defendants have wrongfully and maliciously induced 
customers and servants to cease to deal with the plaintiff, that 
the defendants did this in pursuance of a conspiracy framed 
among them, that in pursuance of the same conspiracy they 
imluced the servants of the plaintiff not to continue in the 
plaintiff's em vloyment, and that all this was done with malice 
in order to injure the plaintiff, and that it did injure the 
plaintiff. Lf upon these facts so fuund the plaintiff could have 
no remedy against those who had thus injured him, it could 
bandly be said that our jurisprudence was’ that of a civilized 
commiinity, nor indeed do I understand that any one has doubted 
that, before the decision iv d/len vy. Flood ' in this House, 
such fact would have established a cause of action against the 
defendants. Now, before discyssing the cise of d//en ¥. Flood" 
and what was decided therein, there ave two observations pf a 
general character which IT wish to make, -#nd one is to repeat 
what I have very often said-before. that every judgment must 
We read as applicable to the particular facts proved, or assumed 
to be proved, since the generality of the expressions whieh may 
be found there are not intended to be expositions of the whole 
law, but governed and:qualified by-the* particular facts of the 
Case i) which such expressions are to befownd. The other is 
that « case is only an dntliority for wiiat if aetually decides. I 
entirely deny 4that it can be quoted for a preposition that may 


_ stem to follow logically from it: / Such a’ imode of -rexsoning 


assumes that the law is netessa ily u logical code, whereas every 
lawyer. mist acknowledge thatthe law is not always lovical at 
all. MY Lords, I think the application of these two proposi- 
tions fertdéts the decizion of this'case perfectly plain, notwith- 


: — the decision of the Case ot AN Gu ¥. Flood 
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Now, the hypothesis of fact upon which Aller v. Flood * 


ie was decided by a majority in this House was that the defendant 


there neither uttered nor carried into effect any threat. at all : he 
simply warned the plaintiff's employers of what the meu them- 
selves, without his persuasion or ioflnence, had determined to do, 
and it was certainly proved that no resolution of the trade uvion 
had been arrived at at all, and that the trade union official had 
no authority himself to call out the men, which iu that case was 
argued to be the threat whieh coerced the employers to 
discharve the plaintiff, It was further an element in the decision | 
that there was no case of conspiracy or even combination. What 
was alleged to be done was only the independent and single 
action of the defendant, actuated in what he did by the desire. 
to express his own views in favourof his fellow members. It 
is true that I personally did not believe that was the true view of 
the facts, but, as L bave said, we must look at the hypothesis of 
fact upon which the case was decided by the majority of those . 
who took part in the decision. My Lords, in my view what 
has been said already ix enough to deenle this case without 
going further into the facts of Affe v. Flved * ; but ft cannot 
forbear accepting with cordiality the statement of them prepared 
by two of your Lordships, Lord Brampton and Lorl Lindley,» 
with so much care and preeision. 

Now, in this case it cannot be denied that if the verdictstands — 
there was conspiracy, threats, and threats carried into execution, 
so that loss of business and interference with the plaintiff's legal 
rights are abundantly proved, and 1 do not understand the very 
learned Judge who dissented to have doubted any one of 
these propositions, but his view was grounded on the belief that 
Alien w. Fldod * bad altered the law in these respeets;and made 
that lawful which would have clearly been aetionable betore the 
decision of that ease. -My Lords, for the reasons I have given 
I cannot agree with that conclusion. | do uot deny that if , 
some of the observations made iv that case were té be pushed 5 
to their logical conclusion it would be. very difficult to resist the” 
Chief Baron’s inflexible logie ; but, with all the respect which 
any view of that learned. Judge is entitled to command and. 
which L unfeignedly entertain, T cannot coneur. Vhis case is din 
tinguished in its facts from those which were the essentially — 
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important fuets in Ad/en v. Flood. Rightly or wrongly, the 


theory upon which judgment was pronounced in that case is one 
whereby the present is shewn to be one which the majority of 
your Lordships would have held to be a case of actionable injury 
inflicted without auv excuse whatever. 

My Lords, there was a subordinate question raised which I 


must not pass over, It is suggested that MitzGibbon, L. J., did 


not put all the questions whieh were necessary to raise all the 
points which the learned counsel desired to argue, Now, L think 


the charge of the Lord Justice was absolutely aceurate, and 


when in deference to the wishes of the learned counsel for the 
defendant himself, he consented to put sneh questions as were 


then desived, it would be intolerable that it should afterwards 
besmade the subjeet of complaint that he did not at the same 


time put other questions whieh he was not asked to put at all. 

My Lords, for these reasons T am of opinion that there is no 
diffientty whatever in this ease, and’ [ move that this appeal be 
dismissed with costs. 

Lory Macwscnren.*—My Lords, notwithstanding the strong 
langtage of the late O’Brien, J., and the arguments of the Lord 
Ohief Baron, Teannot help thinking that the case of Allen v. 
Mlood * has very little to do with the question now under con- 
sideration. In my opinion, d//en v. Flood ' laid down no new 
law. It simply brushed aside certain //efa which in the opinion 
of the majority of this Honse were contrary to principle and 
nusupported by authority. Those die/e are firs: to be found in 
the judgment delivered by Lord Esher on behalf of himself and 
Lord Selborne in Bowen v. They were repeated by Lord 
‘Esher and Lopes, L. J., in Temperton . Musse?l +; but they were 

not, T think, necessary for the decision in either case. ‘They did 
form the ground of decision in 4//en vy. in its earlier 
stages. Bot in the end the law was restored to the condition in 
which it was before Lord Eshers views in Bowes vy. J/a// * and 
Temperton v. Russell ' were aceepted by the Court of Avpeal. 
The head-note to dd/ew v. Flood * might well have ron in words 
use! by Parke B. in giving the judgment of an exceptionally 
estrone Court, nearly half nh century aoe (Slevenson Vv. Neven Aan o) 





' (1898) A. ., 1, 
* Read by Lor Brampton in Lord Macnaghton se abaence 
78Q. Bf. D. 333, * (1893) B 715, > (1863) 13 CL B., 207 
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— act whick does mot amount toa legal injury causot be-action- 
“able becaune it ia done with a bad ixtent” That, in my opinion, is 
the «nm and substance of d//en v. Food * if you eliminate all 
“matters of merely passing int-rest—the charge of the learned 
Judge, the findings of the jury (unintelligible, I think, withont 
a earefnl examination of the evidence), and the discussion of the 
evidence itself in the two different aspects in which it was, > 
presented-—once for the consideration of this House, and again 


ay 


bt 
eee wy 
—~ 






rs) for the consideration of the learned Judges by whom the House 
zs Wns assisted. 
—* The case really brought ander review on this appeal is 7rw- 
? perion v. Rumel/.?  T eannot distinguish that case from the 
‘ present. The facts are in substance identical: the grounds of . 


decision must be the same. Now, the decision in Tempertom, x. 
Raseell? was not overruled in Al/en v. Flood,’ nor is the 
. authority of Temperton v. Rusrel/,? in my opinion, sbaken in the 
least by the decision in d//ea v. Flood. ' Disembarrassed of the 
expressions which Lord Msher unfortunately ased, the judgment 
in Temperton v. Russel * seems to me to stand on surer ground. 
So far from being impugned in d/feav. Flood * it had, I think, 
the approval of Lord Watson, whose opinion seems to me to 4 
represen* the views of the majority better far than any other 
singe jadement delivered! in the case. Lord Watson says * that 
he did not think it necessary to notice at length Tempertom v. 
Rusert/,* becau<e it was to hia mind “ very doubtful whether 
in that ease there was any question before the Court with regard 
to the effect of the aviune of the actor in making that unlawful 
whieh would otherwise have been lawful.” Then he goes on to 
say: “ The only findings of the jury which the Court had to 
consider were —(1) that the defendants bad maliciously induced 
certain petsons to break their contracts with the plaintiffs, and (2) 
that the defendants had maliciously conspired to mduce and had 
thereby induced certain persons not to make contracts with the 4 
plaintiffs. There having been undisputed breaches of contract by 
the persons found to have been induced, the first of these find 
ry ings raised the same question which had been disposedt of in 
* Lumley v. Gye According to the second finding the persons 
° 7 induced merely refused to make contracts, which was not s legral 


* (1808) A.C. 1. " (1898) A. ©., 108, 
rr : 1 é 2c. & B., 216. 











8 


A 





LAW.OF CONTRACTS AND TORTS. 184 


wrong on their part, but the defendant= who induced were found 
to have accomplished their object to the injury of the plaintiffs 
by means of unlawful conspiraey—s clear ground of lability 
according to —— v. Gye * if, as the Court held, there Wits 
evidence to prove it.” It must be admitted, I think, that the 
second reference to Lumley v. Gye in the passage [ have just 
quoted isa slip—a rare oceurrence in a judgment of Lord 
Watson's. Bot | do not think that the slip (if it be a slip) 
impairs the effect of what Lord Watson said. Obviously Lord 
Watson was conviveed in his own mind that a conspiracy to 
injure might’give rise to civil liability even though the end 
were brought about by condact and acts which by themselves and 
apart from the element of combination or concerted action could 
not be regarded as a legal wrong. 


Precisely the same questions arise in this case as arose in 
Temperton v. Russell The answers, T think, must depend on 
precisely the same considerations. Was Luméey v, Gye ' nghtly 
decided? 1 think it was. Lumléy v. Gye! was much consider- 
ed in ddé/en v. Flood.” But as it was directly in question, 
some of your Lordships thought it better to suspend their 
judgment. In thie case the question arises directly, and it is 
necessary (© express an opinion on the point, Speaking for 
myself, 1 have no hesitation in saying that I think the decision 
was right, not on the ground of malicious intention—that was 
not, I think, the qist of the action—bnut on the ground that a 
violation of legal richt committed knowingly is # cause of 
action. and that it. is a violation of legal right to interfere with 
the contractual relations recognised by law if there be no suffi- 
Gient justifications for the mterference, 


The only other question is this: Dovs a conspiracy to 
jujore, resulting in damave, vive rise to civil liability ? It seems 
to me that there is authority for that proposition, and that 
it is founded in good sense. Gregory v. Duke of Brunawrek * 
ie one authority, and there are others, There are valuable 
observations on the subject in Erle J.’s charge to the Jury 
in Duffield’s case * and Ptvetaud’s case.” Those were cases 


w+ 


‘2H. & B., 216, ‘aM &£G., 205, 053 

* (1884) 1 QO. B, 7414 * (1851) 5 Cox C CC. 404, 

* (ishe) A.C., | * (1851) 5 Cox CC. 436 
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of trade noion outrages; but the observations to which 
I refer ure not contined to cases depending on exploded 
doctrines in regard to restraint of trade. There are alte 
weighty observations to be found in the elarge delivered by 


Lord FitzGerald, then FitzGerald, J... in Reg v. Parnell and - 


others.’ That a conspiracy to injure—an oppressive combina-— 
tion—liffers widely from an invasion of civil rights by a single 
individual cannot be doubted. 1 agree in substance with the 
remarks of Bowen, L.. J, and Lords Bramwell and Hannen in 
Mogei Case" \ man may resist without much difficulty the 
wrongful act of an individual, He woull probably have at 
least the moral support of his friends and neighbours; but it isa 
very different thing (as Lord FitzGerald observes) when one man 
bas to defend himself against many combined to do him wron s. 

I have only to add that | agree generally with the judg 
ments dehvered in the Courts below, and particularly with the 
judgment of Andrews, J, in the Queen’s Bench, and the judg- 
ment of Holmes, L. J., in the Court of Appeal. I do not think 
that the acts done by the defendants were done “in contem- 
plation or fartherauce of a trade dispute between employers and_ 
workmen."” ‘So far as I can see, there woe no trade dispute at 
all, Leathem had no difference with his men. They had no 


quarrel with him. For his part he was quite willing that all, 


his men shonld join the union. He offered to pav their fines 
and entrance moneys. What he objected to war a cruel punish- 
ment proposed to be intheted on some of his men for not bav- 
ing joined the union sooner. ‘There was certainly no trade dis- 
pute mm the case of Munece. But the defendants consjared to 
do barm to Munce in order to compel him to do harm = to 
Leathem, and so enable them to wreak their vengeance on 


Leathem’s servants who were not members of the union. 4 


Lalso think that the provision in the Conspiracy and Pro- 


tection of Property Aet, 1875, which says that in certain eases ~ 


an agreement or combination i* not to be “ indictable as a 


conspiracy,” has nothing to do with civil remedies. ; - 
Lone Sxaxv.*—-My Lords, after the able and full opinions | 
of the learned Judges of the Court of Appeal in Treland holding — 


' (1881) 14 Cox C. C., 508. — 


* 28 qQ, B. D., 508, (1892) 1. CG, 25, . r 
* Head by Lond Davey in Lord Shands absence, 
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J ‘or that- the verdiet and judgment for the plaintiff ought to 
stand, the grounds of my opinion thar the judgment ought to 
— bAlfiried and the appeal dismissed may be shortly stated. 
| #5 refrain from any detailed reference to the numerous cases cited 
; * in the argument, hese have been considered and discussed 
by the Judges of the Court of Appeal, and I coneur in the 
* reasoning of the majority of their Lordships, and they have 

: been already «dealt with in my judement in the case of 4//en 
3 ove Flood." 

—— ‘In that case | expressed my opinion that while combination 
of different persons in pursnit of a trade object was lawful, 
oye although resalting in such injury to others as may be eaused 
* — legitimate competition in labour, vet that combination for 
* * no such object, bat in pursuit merely of a malicious purpose to 
cae injure another, would be clearly unlawful ; and, having consi- 
—— dered the arguments in thie case, my opinion has only been 
. Confirmed. 

—— ‘The learned Judwe before whom the ease was tried, with 
referenee to the words “ wrongfully and maliciously " in the 
‘ first question, told the jury that the questions to be answered 






 denee, and in particular involved the question whether the in- 
ioe tention of the defendants was to injure the plaintiff in his ttade, 
as distinguishel from the intention of legitimately advancing 
their own interest<. The verdict atlirms that this was the fact, 
for after the direction of the learned Judge no other interpreta- 
tion can be given to the findiny that the acts — — of 
: were done by the defendants “ wrongfully anil maliciously.” 





‘This being clearly so, the question now raised is really 
whether, in consequence of the decision of this House in the 
J case of A//en v. Fivod,' and of the grounds on which that case 
a was | decided, it ie now the law that where the acts complained 
| of are in pursuance of a combination or conspiracy to injure or 
ruin auother, and not to advance the parties’ own trade inter- 
ests, and injury has resultel, no action will lie, or, to put » the 
‘que-tion in a popular form, whether the decision in 4//ew vy. 
ν“ has made boycotting lawful. 


| J n ALC, 4, 





~ by them were matters of fact only to be determined on the evi- 


Gon. 
— 
uiun er Leather 













* — foil Fn ee te.” S ' “ite, 
ERs - Te F eh te Vera. > — = 
Apart from the decision in that case, the judgment of the 
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general law cannot, [ think, be more happily stated than in the 
jrassayze from the judgment of Lord Bowen in the Mogu/ Case,! 
which was quoted by the Lont Chancellor with an expression | 
of his strong approval in the ease of d/len v. Févad * [His Lord- * 








ing the priuciple to which PitzGibbon, L. J., gave effect. The 


ship read the passage]. The Lord Chancellor also spoke with 


approval, as I should certainly do, of the views to a similar. 
effect stated by Sir William Erle in his work on Trade — 
Unions. im 


It may be true that in certain cases the object of intlicting 
injury, and success in that object, requires combination or con- | . 
«piracy with others in order to be effectual. That was not so- 
in all of the cases enumerated by Lord Bowen, but no question 
on that point axises in the circamstances of this particular case, 
for accordins to the evidence and the verdict of the jury the 
defendants by combined action, wrongfully and inaliciguely 
induced a. number of persons tu refrain from dealing with the 
plaintiff. That is sufficient’ for the decision, of the case, al- 
though, in my opinion, it is further proved that they succeeded | ‘ 
in inducing a servant and a customer of the plaintift to break 
existjuy contracts with him, On the whole, it seams to'me 
elear that the defendants were gmilty of unlawfnal acts, unless 
the judgment im the case of A/lem v. Flood * has introduced a 
change which has rendered such act= lax Fal. gf P 


As to the vital distinction between d//e vy. Flood » aud the 
present case, it may be stated jn a single sentence. In d/fen vy, 
Floud * the purpose of the defendant was by the acts complained 
of to promote his own trade interest, which it was held he was 
entitled to do, although injarious to his competitors, whereas in 
the present ease, while it i= clear there was combination, the 
purpose of the defendants was “ to injure the plaintiff in his trade — 
ax distinguished from the jnitention of legitimately advancing — 
their own interests.” It is uiinecessty to quote from ‘the jadg- 
fienté of the majority of the learned Judges in d//ew v. Poo! * 
to *hew their opinions on the importance of this ‘essential point. 
*323Q. B. Yoh. * (iss) A.C. at pp. 74, 
* (1808) A, ©. 1, 
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Lord Herschell, for example, said:' “ The object which the 


defendant and those whom he represented, had in view through- 


out was what they believed to be the interest of the class to 
which they belonged ; the step taken was a means to that end.” 
And the other noble and learned Lords in the majority express- 
ed themselves to a similar effect. For myself, what I said 
was this:* “If anything is clear on the evidence, it seems to 


meto be this, that the defendant was bent. and bent ex- 


clusively, on the object of furthering the interests of those he 
represented in all he did; that this was his motive of action, 
and not a desire, to use the words of the learned Judge, ‘ to do 
mischief to the plaimtiffe in their lawful ealling.’ The case 
was one of competition in labour, which, in my opinion, is in 
all essentials analogous to competition in trade. and to which 
the same principles must apply.” , 


The ground of judgment of the majority of the House, 
however varied in expression by their Lordships, was, as it 
appears to me, that Allen in what he said and did was only exer- 
cising the right of himself and his fellow-workmen as compe- 
titors in the labour market, and the effect of injury thus caused 


to others from such competition, which was legitimate, was not 


a legal wrong. 


It is only necessary to add that the defendants here have no 
such defence as legitimate trade competition. Their acts were 
that 
is to say, they acted by conspiracy, not for any purpose of 
advancing their own interests as workmen, but for the sole 





‘purpose of injuring the plaintiff in his trade. I am of opinion 


that the law prohibits such acts as unjustifiable and illegal ; 
that by so acting the defendants were guilty of a clear violation 
of the rights of the plaintiff, with the result of causing serious 
injury to him, and that the case of 4//ew v. Plood,® as a ease of 
legitimate competition in the labour market, is essentially 
different, and gives no ground for the defendant's argument. 

I concur with your Lordships in holding that there is not 


sufficient ground for disturbing the verdict on the question of 


' (ISS) A. C. at paywe 1sz, 
* (1808) A. Coat page 1G. 
* (1808) A. C., 1. 
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— ee * holding that the —— provision * the * + 7 
A Vistas. of the Conspiracy: Act of 1875 has no application to the oy) 
Circumstances of this case. at 


-  Loxp Bramrroy.—My Lords, this case now awaiting your’ sa) 
Lordships’ final judgment is one which, looked at simply as * 
affecting the parties to it, is of no serious pecuniary concern; 4 
but it involves, nevertheless, questions of widespread import- 
ance to every trader and to every employer and servant engaged 

in trade. WW 


- 

It is an action originally brought in the High Court in : 
Ireland by Henry Leathem, the respondent, as plaintiff, 
against Joseph Quinn (the sole appellant) and four other per- Aut? 
sons, named respectively John Craig (now dead), John Davey, —* 
Henry Dornan, and Robert Shaw, as defendants, to recover 
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na ‘ damages for a wrongful interference with the plaintiff's busi- _ » 
—* ness of a butcher at Lisburn, a few miles from Belfast. For e 
Le upwards of twenty years before July, 1805, Leathem had 
— carried on business in Lisburn, having as one of his 


eonstant customers Andrew Munce (now also dead), who kept 
a butcher's shop at Belfast, to whom he supplied weekly twenty 


* or thirty pounds’ worth of the best meat; and he had in his 
a employ as assistants several men at weekly wages. 
F In February, 1893, a trade union society was registered 
under the Trade Union Acts, 1871 and S76, by the name of 
—s* “The Belfast Journeymen Butchers and Assistants’ Association.” mace’ 
* 
af? Of this society Craig was president, Quinn treasurer, and Davey 4 
Ky secretary ; they were original members; the other defendants, 
te 2 Dornan and Shaw, joined subsequently as mere ordinary members. ar 
7* Leathers was not a member, nor were any of his assistants, 
—J The members of the society amongst themselves soon adopted pS 


an unregistered role that they would not work with non-union 
men, nor would they cut up meat that came from a place where 
ee non-union bands were employed; but there was no evidence — 
that, prior to July, 1595, this had been productive of * — 
Hict between Leathem’s men and the umion. 2* 
Early in that month, however, Leathem, on the invitation of | 
Davey, attended a meeting of the society held at Lisburn. — — 
the defendants were there. ‘The occurrences at this meeting 
. ‘shewed the existence of an aogry feeling, and an —— * * 
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determination on the part of the defendants to compel Leathem 
to employ none but union men, which culminated iu the lawless 
conduct the subject of this action. 

Leathem had at that time among his assistants a man named 
Robert Dickie, a family man, with young children dependent 
upon him ; this man had been in his employ for ten years. He 
was desirous of keeping him and all the others employed by him 
in his service ; but still of doing anything in reason to conciliate 
the society. But I had better let him tell his aceount of this 
meeting in his own words, as he told it to the jury. “ I said 
that | came on behalf of my men, and was ready to pay all 
fines, debts, and demands against them; and I asked to have 
them admitted to the society. The defendant Shaw got up and 
objected to their being allowed to work on, and to their admis- 
sion, ang said that my men should be put out of my employment, 
and could not be admitted, and should walk the streets for 
twelve months. I said it was a hard case to make a man walk 
the streets with nine small children, [| would not submit to it. 
Shaw moved a resolution that my assistants should be called 
out; a man named Morgan seconded the resolution, and it was 
earried. Craig was in the chair; I was sitting beside him. He 
said there were some others there that would suit me as well, 
He picked some out and said they conld work for me. I said 
they were not suitable for my business, and I would keep the 
men I had. They said I bad to take them. I said I would not 
put oat my men. Craig then spoke, and told me my meat 
would be stopped in Andrew Munee’s if I would not comply 
with their wishes.” 

The Chairman spoke traly ; for on September 6 the secretary 
of the society wrote to Leathem, asking ‘‘ whether he had made 
up his mind to continue to employ non-union labour,’’ adding, 
“TF you continne as at present, our society will be obliged to 
adopt extreme measures in your ecase.”’ He wrote also to Mr. 
Munce on September 13, stating that a deputation had been 
appointed to wait upon him to come to a decision in regard to 
his purchase of meat from Leathem & Sons as they were anxious 
to lave a settlement at once. To this letter Mr. Munce sent, 
on September 14, a very sensible reply: “ It is quite out of my 
province to interfere with the liberty of any man, But why 
refer to me in the matter? [donot think it fair for you to 
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“come at me, seeing it appears to be the Messrs. Leathem that 


you wish to interfere with.” A deputation, which included. 
Craig, Quinn, Shaw, and Doruau, had au interview with a son — 
of Mr. A. Munee, and on September 17 he wrote to the secretary 


the reply of his father, “that he could not interfere to bring 
pressure to bearon Mr. Leathem to employ none but soviety 
men by refusing to purchase meat from him, as that would be 
ontside his province and interfering with the liberty of another 


man.’ The 15th of September brought a definite announce- 


ment from the secretary to Mr. Munce that, having failed to 
make a satisfactory arrangement with Mr. Leathem, they had 
no other alternative but to instruct his (Munce’s) employees “ to 
cease work imimediately Leathem'’s beef arrives.”” Thereupon 
Mr. Munce was constrained to send to Leathem on September 
20 a telegram: “Unless you arrange with society you need 
not send any beef this week, as meu are ordered to quit work.” 
On and from that day Munce took no more meat from Leathem, 
to his substantial loss. 


Another mode adopted by several of the defendants with a 


view to prevent persons dealing with Leathem was the publica- 
tion throughout the district of Lisburn of “ black lists ” containing 
and holding up to odium, not only his name, but the names of 
persons who dealt with him, as a warning to those persons that 
if they wished their names to be removed from the lists they 
must have no more dealings with him or any other non-society 
shops. Amongst others, a man named Mciride, a customer of 
Leathem, was operated on by this mode, and ceased to deal with 


him ; attempts were also made by means of such lists to influence 


two other men named Devis and Hastings. With the object of 
further inconveniencing Leathem in his trade, two of his weekly 
servants, Rice and MeDonnell, who had been tion-anion men, 
were somehow or other indne»d to join the society and to quit 
their service with Leathem. It is trae they gave due notice of 


their intention to do so, and as regards them, before, no separate © 
cause of action conld be maintained. But it is significant that ; 
after they had left their service they were paid by the —— 


during the time they were out of work weekly sums of money — 


ax compensation for the wages they would have earned with 


Leathem: As regards the assistant, Robert Dickie, he left his 


service without any notice in the middle of a week, and so — 
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wrongfully broke his contract with his employers, and there was 
an abundance of evidence that he was induced to do that wrong- 
fal wet through the unjustifiable influence of the defendants, for 


Dickie’s evidence at the trial was that, he was brought out of 


Leathem’s shop by Rice to a meeting of the society in a room 
over the defendant Dornan’s shop ; that Shaw (another defendant) 
was there ; that they wanted him to leave Leathem because the 
rest were out, and promised to pay him what he had from 
Leathem ; that he left, and was paid by Rice for the society and 
was then in Dornan’s service. 

The case came on for trial at the Belfast Assizes in July, 
1896, before FitzGibbon, L. J., and a special jury. The plead- 
ings charged in the first four counts, as separate causes of action, 
(1) the procuring Munce to break contracts he bad made with 
Leathem ; (2) the publication by the defendants of * black lists ” ; 
(3) the intimidation of Munce and other persons to break their 
contracts ; and (4) the coercion of Dickie and. other servants to 
leave the service of the plaintiff. Each of these counts alleged 
that the acts complained of were done “ wrongfully and mali- 
ciously, and with intent to injare the plaintiff and to have 
occasioned him actual loss, injury, and damage.’’ ‘The fifth and 
last count charged, also as a separate cause of action, that the 
defendants unlawfully and malicionsly conspired together, and 
with others, to do the various acts complained of in the previous 
counts, with intent to injure the plaintiff and his trade and 
business, and that by reason of the conspiracy he was injured 
and damaged in his trade. Damages and an injunction were 
claimed. 

The evidence adduced | have already set forth substantially. 
At the conelusion of it Mr. O'Shaughnessy, Q. C., for the 
defendants, submitted that they were entitled to a non-suit upon 
the grounds that there was no evidence of a contract between 
Munece and Leathem, nor of any pecuniary damage to the 
plaintiff by reason of the acts of the defendants, and that the 
acts of the defendants were legitimate. The Learned Lord 
Justice refused to non-suit, and [ think he mghtly refused. For 
there was clearly evidence for the consideration of the jury upon 
one or more of (T think upon all) the causes of action. [| need 
not discuss that point further, for it was practically disposed of 
durin: the argument before this House, P 
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shortuaud note of the summing up of the Lord Justice was 
faraished to your Lordships. We have however, a copy of the. * 
learned Judge's own notes and memoranda. From a careful +? 
perasal of these I an satisfied that every indulgence that could * 
have been reasonably given ty the leacned counsel in presenting 
his case to the jury was allowed him, and I am satisfied that — — 
he must be taken to have acquiesced in the form in which the 
questions submitted for the consideration of the jury were. left 
to them, even though it might otherwise have been open to 
criticism. 

After commenting upon the evidence relied upon by the 
\ plaintiff as proof of actionable misconduct, he told the jury that 
they had to consider whether the interests and actions of the 
defeudants went beyoud the limits whieh would not be action- 
able, namely, securing or advancing their own interests or those 
of their trade by reasonable means, including lawful combina- 
tion, or whether their acts, as proved, were intended and — 
ealeulated to injure the plaintiff in his trade through a combina-_ 
tion and with a common purpose to prevent the free action of 
his customecs and servants in dealing with him, and with the 
effect of actually injuring him as distinguished from acts legiti- j 
mately done to secure or advance their own interests ; that acts — 
done with the object of increasing the profits or raising the wages 
of any combination of persons, such as the society to whieh the 
defendants belonged, by reasonable and legitimate means were, 
perfectly lawfal, and were not actionable so long as no wrongful | 
act was maliciously—that is to say, intentionally—done ‘to 
injure a third party. ‘To constitute such a wrongful act for the 
purposes of this case, he told the jury that they mnst be satisfied 
that there had been a conspiracy, a common intention and a 
combination on the part of the defendants, to injure the plaintiff 
in his business, and that acts must be proved to have been done 
by the defendants in furtherance of that intention whieh bac 
inflicted actual money loss upon the plaintiff in his trade, And 
having so told the jury, he proposed to put to them as the at * 
question they had to try upon the evidence : Whether the acts of . 


the defendants were or were not in that sense actionable? 


I have thought it mght, as near as possible, to follow the = 
language of the Lord Justice, for that charge was delivered _ 4 
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before Allen v. Flood* was decided in this House. In substance 
TI think it was correct, having regard to the case before him. In 
some respects it seems to me that it was a little too favourable 
to the defendants, but even had it been otherwise it was uttered 
in the presence of the defendants’ counsel, who desired and was 
allowed then and there to make such objections as he thought fit 


"to it. He made four only : first, that the Judze had given no 
‘definition of damage; second, that he had told the jury that the 


liability of the defendants depended on a question of law. 
These two questions were to my mind conclusively answered in 
the summing up: see p. 33 of Appendix. 


A third objection was that the question relating to the black 
list should be separately left to the jury. It was then so left, 
and as to that the Judge directed them that there was not suffi- 
cient evidence to connect Quinn and Craig with the black lists. 
By this I take it he meant not as au independent cause of action, 
there being, in fact, no evidence of Quinn's personal participa- 
tion in the publication of those lists. But that left him still 
affected by them as overt acts of the conspiracy, for each of 
which every one of the conspirators is liable, and the evidence 
touching the black lists was beyond all question admissible 
under the conspiracy count, 

The fourth objection was that there was no evidence of any 
binding contract having been broken through the action of the 
defendants; but the Judge then again declined to withdraw that 
question of contract from the jury, and I think he was right in 
so refusing at that stage of the trial; and at a later stage, after 
the whole matter had been disposed of under the conspiracy 
count, he rightly refrained from putting the question at all, 
because it had become unnecessary, At the request of the learn- 
ed counsel, however, he divided the single general question he at 
first proposed in the three separate questions:—(1) Did the 
defendants, or any of them, wrongfully and maliciously induce 
the customers or servants of the plaintiff named in the evidence 
to réfuse to deal with the plaintiff’ (2) Did the defendants, or 
any two or more of them, maliciously conspire to induce the 
plaintiff's customers or servants named in the evidence, or any of 
them, not to deal with the plaintiff or not to continue in his 
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1nd. 


— — 


Quinn o, Leather, 













’ 7 + s ¥ 
SELECTION OF LEADING CASES. — 


a 


hth 

— Pe, 
— — v? 
ry 


> 1 













>’ .- 


. 
employment, and were such persons so induced not to do soy 
(3) Did the defendants Davey, Dornan, and Shaw, or any of 
them, publish the “black list ’’ with intent to injure the plaintiff _ 
in his business, and, if so, did the publication so injure him? 
bo SA The jury answered each of these questions in the affirmative, 

i, and assessed the damages against all the defendants at 200/;, 
and with regard to the third question, they found against the ~ 
defendants, Dornan, Davey, and Shaw, with an additional 504. as 
damages against them only. Judgment was given in accord- 

* ance with that verdict. 

if, my Lords, before that judgment was given the counsel 
for either party had felt it of importance that the specific issues 
raised upon each count should be determined by the jury, the 
learned Judge would, no doubt, have applied himself to attain 
that object; but when, as it oftentimes happens in the course of 
a trial, it is obvious to everybody concerned in it that the case 
may conveniently be determined by the answer of the jury to 
one general comprehensive question involving the whole of the 
material matters at issue, and all parties either expressly or 
tavitly aequiesce in that view, and such question ts accordingly 
put to and answered by the jury, neither party can afterwards 
hark back to the original issues raised by the pleader on the 
record long before it was possible for him to know how the case 
ean best be dealt with when the evidence is all disclosed. Here 
the real substantial question was whether there had existed 
between all or any two or more of the defendants an unlawful 
conspiracy to injure the plaintiff in bis trade, and, if so, whether 
the plaintiff had been specially injured thereby, all the wrongful 
acts charged in the previous counts being treated as overt acts of 
such conspiracy. ‘To support that conspiracy count it was not 
essential that every overt act alleged should be proved, but only 
a sufficient number of them to support the count, The issues on 
that count having been found by the jury, and damages assessed 
in favour of the plaintiff, the separate issues became immaterial, 
since they had already been treated as incorporated for all 
purposes of the action in it, I note, ip confirmation of this, 

— that the Lord Justice pointedly told the jury that proof of a 

ae conspiracy was essential to the support of the action. } 
In substance, this finding of the jury amounted to a general 
verdict against all the defendants, except on the issue relating to 
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the black lists, with 200/, damages, and as to that issue against 1901. 
Davey, Dornan, and Shaw only, with separate and farther Quinn ». ea ae 


damages, 50/. 

Rightly understood, I think the jadgment in Allen vy. Flood" 
is harmless to the present case. But I need hardly say that, in 
order properly to understand and appreciate it, it is essential 
¥ to ascertain what were the material facts assumed to exist by 

' their Lordships who assented to that judgment and what were 
the principles of law applied by them to those facts. This , 
necessity will be more apparent when it is realized that unani- 
mity of opinion as to the facts certainly did not prevail, that the 
Judges who were called upon to render their assistance to the 
House were requested to answer this one simple question only, 
namely, “ Assuming the evidence given by the plaintiffs’ witness- 
es to be correct, was there any evidence of a cause of action fit 
to be left to the jury?” ‘This evidence was only to be found in 
the Appendix handed to each of the Judges as contaming the 
evidence referred to, and tothat evidence the Judges naturally 
applied themselves, and upon it their opinions were formed. 
That evidence of the plaintiffs’ witnesses most certainly did not 
a altogether coincide with some very material facts assumed by 

their Lordships ; this will account for variance in the views ex- 
pressed as to the legal rights and alleged wrongful acts cf the 
parties. It would be an endless task to endeavour to reconcile 
all these differences of fact and opinion; I will not, therefore, 
make the attempt. 


* 


Some of this confusion arose no doubt from the course taken, 
rightly or wrongly, at the trial, when all questions of conspiracy, 
intimidation, coercion, or breach of contract were withdrawn 
from the jury, the only matters of fact found by them being 
that Allen maliciously induced the Glengall Company to dis- 

2 charge Flood and Taylor from their employment, and not to 
engage them again, and that each plaintiff had suffered 20/. 
damages. 


I collect from the case, as reported, that it was assumed by 
their Lordships that the Glengall Company were under no con- 
tractnal obligation to retain the plaintiffs Flood and ‘l'aylor, in 
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y901. _—~ their service for any duration of time, but might dismiss them 
— from their employment at any moment it was their will so to do, = 
‘and that the boiler-makers were working under the same condi- 
tions; that Allen in making the communication which induced 
the Glenzall Company to dismiss the plaintiffs was doing only 
that which he had a legal right to do, and they held, therefore, 
that the plaintiffs had no legal cause of action against either 
Glengall Company or the defendant, and that the mere fact as 
found by the jury that the defendant was actuated by a mali- 
cious motive could not convert a rightful into a wrongful act. 
This latter proposition, that the exercise of an absolutely 
lezal right cannot be treated as wrongful and actionable merely 
because a malicious intention prompted such exercise, was estab- 
lised as clear law by this House in Bradford Corporation v. 
Pickles,’ and it is now too late to dispute it, even if one were 
disposed to do so, which Iam not. It must not, however, be 
supposed that a malicious intention can in no case be material to 
the maintenance cf an action, It is commonly used to defeat 
“kg the defence of privilege to do or to say that which without 
; privilege would be wrongful and actionable, 


~~ 


Take the familiar instance of an action for malicious prose- ; 
cution. It is not a wrongful act for any person who honestly 
believes that he has reasonable and probable cause, though he 
has it not in fact, to put the criminal law in motion against 
another ; but if to the absence of such reasonable and probable 
cause a malicious motive operating upon the mind of such prose- 
eutor is added, that which would have been a rightful (in the 
sense of a justifiable) act if done without malice becomes with 
malice wrongfal and actionable. What would constitute such 
malice it is not material for the purposes of this case to 
define. Of course, if when he instituted criminal proceedings 
the prosecutor knew he bad no reasonable ground for the 
—* steps he was taking, the definition of malice given by 

Bayley, J., in Bromage vy. Prosser* would distinctly apply, 
: and no further proof of malice would be required ; but if 

' he really believed he had such reasonable cause, although in 
fact he had it not, and was actuated not by such belief aloue, 


' (4895) A. C., 587. 
* 4B, & C., 247; 25 8, R, 241. 
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but also by personal spite or a desire to bring about the impri= 
sonment of or other harm to the accused, or to accomplish some 
other sinister object of his own, that personal enmity or sinister 
motive would be quite sufficient to establish the malice required 
by law to complete a cause of action—that is, if such malice was 
found as a fact by the jury. 


In this case the alleged cause of action is very different from 
that in Al/en v. Flood.’ It is notdependent upon coercion 
to break any particular contract or contracts, though such causes 
of action are introduced into the claim ; but the real and sub- 
stantial cause of action is an unlawful conspiracy to molest 
the plaintiff, a trader in carrying on his business, and by so 
doing to invade his undoubted right, thus described by Alderson 
B. in delivering the judgment of the Exchequer Chamber in 
Hilton. Eekerstey 2 : “ primd facie it is the privilege of a trader 
in a free country in all matters not contrary to law to regulate 
his own mode of carrying it on according to bis own discretion 
and choice. If the law has in any matter regulated or restrained 
his mode of doing this, the law must be obeyed. But no power 
short of the general Jaw ought to restrain his free discretion. ” 


To this I would add the emphatic expression of the Lord Chan- 
eellor, Lord Halsbury, in the Mogul case 9: “ All are free to trade 
upon what terms they will” ; and of Lord Bramwell, who in fey. 
vy. Druitt4, in a passage quoted by Lord Halsbury in the Same case 
said®: “The liberty of a man’s mind and will to say how he 
should bestow himself and his means, his talents and his industry, 
was as much a subject of the law’s protection as was that of his 
body.” Again, Sir W. Erle thus expresses himself: ‘“* Every 
person has a right under the law as between himself and his 
fellow-subjects to full freedom in disposing of his own labour or 
his own capital according to his will. It follows that every other 
person is subject to the correlative duty arising therefrom, and 
is prohibited from any obstruction to the fullest exercise of this 
right which can be made compatible with the exercise of similar 
rights by others.” ° Iam not aware that the rights thus stated 
have ever been seriously questioned, J rest my judgment upon 


* (1808) A. C,, I. * 10 Cox, C, C., (HA 
* 6K. & B., 74 (18902) A. C., at p. 73. 
* (1802) A. C,, 38. ' Erle on Trade Unions, p. Ie 
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the principle expressed ĩin these few sentences. I seek for 
no more, 
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~The remedy for the invasion of a legal right is thus stated. 
by Lord Watson in his judgment in Allen v. Flood *: “ Any 
invasion of the civil rights of another person is in itself a legal 
wrong, carrying with it liability to repair its necessary or 
natural consequences in so far as these are injurious to the 
person whose right is infringed.” 


I cannot suppose any intelligent person reading the evidence 
adduced on the trial of this case failing to come to the conclusion 
that the acts complained of amounted to a serious and wrongful 
invasion of the plaintiff’s trade rights, and I am at a loss to 
comprehend upon what ground it is that the defendants seek to 
justify or excuse their action towards him. 


As members of a trade union society they have no more legal 
right to commit what would otherwise be unlawful wrongs than 
if the association to which they are attached had never come 
into existence. They have no more right to coerce others 
pursuing the same calling as themselves to join their society, or 
to adopt their views or rules, than those who differ from them and 
belong to other trade associations would have a right to coerce 
them. The Legislature in conferring upon trades unions such 
privileges as are contained in the Trade Union Acts, 187] and 
1576, does not empower them to do more than make rules for 
the regulation of their own conduct and to provide for their 
own mutual assistance, and leaves each member as free to cease 
to belong to it and to repudiate every obligation for future 
observance of its rules as though he had never joined it; and 
most certainly it has not conferred upon any association or any 
member of it a licence to obstruct or interfere with the freedom 
of any other person in earrying on his business or bestowing 
his labour in the way he thinks fit, provided only that it is 
lawful: see Erle, J., in Reg. v. Rowlands*® ; and although a com- 
bination of members of a trade union for certain purposes is no 
longer unlawful and criminal as a conspiracy merely because the 
objects of that combination are in restraint of trade, no 
protection is given toany combination or conspiracy which before 


, (1808) A. C., at p, 92. . 
. (1851) 2 Den. C. C. 364, 
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| Pte ‘passing of the Act of 1871 would have been criminal for 
F other reasons. 


* Not a word is to ie found in the Trade Union Aets or in 
* the Conspiracy Act of 1575 sanctioning such conduct as that 
| ‘complained of. Indeed, one cannot read the 7th section of the 
Jatter Act imposing penalties for undue coercion and intimida- 
— tion without seeing that it had no intention to tolerate such 
"proceedings asin this ease are complained of, but rather to proteet 
F those upon whom coercive measures might be practised. I may 
also note that the 3rd section of that Act does not apply to 
_ civil proceedings by action. 

Tt would not be useful to examiue again all ‘the numerous 
gases upon the citation and discussion of which much time has 
been expended, for not one of them would really assist the 
_ appellant in defence of his or his co-conspirators’ conduet. 





| The Mogul Case * contains no doubt a mass of valuable, 
interesting, and useful law as to the length to which competing 
traders may goin pushing and endeavouring to promote their 
respective interests, and yet keep within bounds that are legal, 
though the stronger and more wealthy of them may sometimes 
press hardly upon the weaker whose capital is limited. One 
trader may by his mode of carrying on his trade hold out 
attractions and allurements which may enlist so many of 4his 
‘rival’s customers as will well-nigh, perhaps wholly, destroy his 
trade. 
But cot a word will be found in that case justifying an active 
; Interference with the right of every trader to carry on his 
business in his own manner, so long as he does not interfere 
. with a similar legal right which is vested in his neighbour and 
observes the correlative duty pointed out by Sir W. Erle, 








My noble friend, the Lord Chancellor, accurately summed up 
“ the position of things in the AMogu? Case * in these words : 
“ What legal right was interfered with? What coercion of 
the mind, will, or person is effected’ All are free to trade on 
what terms they will, and nothing has been done except in rival 
trading which could be supposed to interfere with the appellant’: 
interests.” 
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~ But I will not linger upon a consideration of what may be — 
done in competition, for competition is not even suggested as c 
a justification of the acts now complained of—acts of wanton 
aggression the outcome of a malicious but suecessful conspiracy 
to harm the plaintiff in his trade. 

It cannot be—it was not even suggested—that these acts 
were done in furtherance of any of the lawful objects of the 
association as set forth in their registered rules, according to the 
statutory requirement, or in support of any lawful right of the 


association or any member of it, or to obtain or maintain fair 


hours of labour or fair wages, or to promote a good understand- 
ing between employers and employed and workman and 
workman, or for tke settlement of any dispute, for none bad 
existence. It would, indeed, be a strange mode of promoting 
such good understanding to coerce a tradesman’s customers to 
leave him because he would not, at the bidding of the associa- 
tion, dismiss workmen who desired to continue in his service 
and whom he wished to retain to make way for others he did 
not want. 


I will deal now with the conspiracy part of the claim, 
respecting which much confusion and uncertainty seems some- A 
how to have arisen, which I find it difficult to understand. I 
have no intention, however, to embark upon a history of the 
law relating to the subject, or to the old and obsolete writ of 
conspiracy. It would be useless for our present purpose. 


I will endeavour briefly to state how 1 view the matter 


practically, so far as it concerns this case, : 


A conspiracy consists of an unlawful combination of two or 
more persons to do that which is contrary to law, or to do that 
which is wrongful and harmful towards another person. It may 
be punished criminally by indictment, or civilly by an action on 
the case in the nature of conspiracy if damage has been 
oceasioned to the person against whom it is directed, It may 
also consist of an unlawful combination to carry out an object 
not in itself unlawful by unlawful means, The essential elements 
whether of a criminal or of an actionable conspiracy, are, in my 
opinion, the same, though to sustain an action special damage 
must be proved. ‘This is the substance of the decision in Barber 
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y. Lesiter.' I quote as a very instructive definition of @ con- 
spiracy the words of a great lawyer, Willes, J., in Mulcahy v. 
Reg.* in delivering the unanimous opinion of limself, Blackburn, 
J., Bramwell, B., Keating, J., and Pigott, B., which was 
adopted by this House: ‘“ A conspiracy consists not merely in 
the intention of two or more, but in the agreement of two 
ot more to do an unlawful act, or to do a lawful act by 
unlawful means. So long as such a design rests in intention 
only it is not indictable. When two agree to carry it into 
effect, the very plot is an act in itself, and the act of each 
of the parties, promise against promise, actus confra actum, cap- 
able of being enforced, if lawful, punishable if for a criminal 
object or for the use of criminal means. ..The number and the 
compact give weight and cause danger.” 

It is true these words were uttered touching acriminal case, 
but they are none the less applicable to conspiracies made 
the subject. of civil actions like the present. 

In 1870 Cockburn, C. J., in delivering the unanimous judg- 
ment of Channell, B., Cleasby B., Keating and Brett, JJ., in 
Reg. v. Warburton,® said: “ It is not necessary, in order to 
constitute a conspiracy, that the acts agreed to be done should 
be acts which if done should be criminal. It is enough if the 
acts agreed to be done, although not criminal, are wrongful,st.e., 
amount to a civil wrong.” 

It Lae often been debated whether, assuming the existence 
of a conspiracy to do a wrongful and harmful act towards 
another and to earry it out by a number of overt acts, no one 
of which taken singly and alone would, if done by one individual 
acting alone and apart from any conspiracy, coustitute a cause 
of action, such acts would become unlawful or actionable if 
done by the conspirators acting jointly or severally in pursuance 
of their conspiracy, and if by those acts substantial damage was 
caused to the person against whom the conspi:acy was directed : 
my own opinion is that they would. 


In dealing with the question it mast be borne in mind that 
a conspiracy to do harm to another is, from the moment of its 


' FC. B,CN, 8.) 175. 
* (1868) L. R, 3 HL. at pp 317, 
' b. R., 1 C.C., 270, 
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| foxiation, ‘whlawfal and criminal, though not actionable — 
damage is the result. a. 


The overt acts which follow a conspiracy form of themselves 
no part of the conspiracy: they are only things done to carry 
out the illicit agreement already formed, and if they are 
sufficient, to accomplish the wrongful object of it, it is imma- 
terial whether singly those acts would have been innocent or 
wrongful, for they havein their combination brought about the 
intended mischief, and it is the wilfal doing of that mischief, 
coupled with the resulting damage, which constitutes the cause 
of action, nov of necessity the means by which it was accom- 
plished. 


Much consideration of the matter has led me to be econ- ; 
vineed that a number of actions and things not in themselves 
actionable or unlawful if done separately without conspiracy * 
may, with conspiracy, become dangerous and alarming, Just as 
agrain of gunpowder is harmless but a pound may be highly 
destructive, or the administration of one grain of a particular 
drag may be most beneficial as a medicine but administered 
frequently and in larger quantities with a view to harm may be 
fatal asa poison. Many illustrations of these views might be 
sugzested, but I need them not if I have made myself understood. 








The cases bearing upon the subject are not very numerous : 
the whole subject was fully discussed in the Mogul case * in 
each of its stages—to it LI simply refer. Mer v. Journeymen —— 
Tailors of Cambridge * was an indictment for a eommon law 
conspiracy by workmen to raise wages. On objection taken 
to the indictment it was upheld for the reason given that the 
conspiracy was illegal, although the matter about which they 
conspired might have been lawfal for tiem or any to do if they 
had not conspired to do it: Jer v. Fecles,* before Lord 
Manefield, was an indictment for a conspiracy by indirect ‘ 
means to deperve and hinder one Booth from using and exer- 
cising his trade of a tailor, and in pursuance of that conspiracy 
hindering and preventing him from following his said trade to 
his great damage. It was held annecessary to set out the means 


(1892) A. C., 25. 
= (8 Geo, 1) 5 Mod., 11. 
2 1 Len. 0. C., 274. ‘ 
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b¥ which the intended mischief was effected, ‘ for the offence 
does not consist in duing those acts, for they may be perfectly 


indifferent, but in conspiring with a view to effect the intended 


mischief by any means. The illegal combination is the gist of 
the offence.” See also per Grose, J., in A. v. Mabey '. 

Tf I rightly understand the judgment of Darling, J., in 
Huttley v. Sinmons,? he treated Alfen v. Flood ® asa binding 
authority compelling him to hold that the object of the con- 


piracy as proved was not unlawful ;in that view he rightly decided 


that the count for conspiracy could not be maintained. If he had 
held that, although the object of the conspiracy was unlawful, 
yet if the overt acts were not so, because they would not have 
been unlawful if done by one individual without any conspiracy, 
and had decided on that ground, I should have differed. 

I am conscious that I have occupied more of vour Lordships’ 
time than I had intended, but the ease is of real importance, 
and I feel that such unlawful conduct as has been pursued 
towards Mr. Leathem demanded serious attention. I think the 


Jaw is with him, and that the damages awarded by the jury are 


under the circumstances very moderate. It is at all times a 
painful thing for any individual to be the object of the hatred, 
spite, and ill-will of any one who seeks todo him harm, But 
that is as nothing compared to the danger and alarm created by 
a conspiracy formed by a number of unscrupulous enemies act- 
ing under an illegal compact, together and separately, as often 


‘as opportunity occurs regardless of law, and actuated by male- 


yolence, to injure him and all who stand by him. Such a con- 
spiracy is a powerful and dangerous engine, which in this case 
has, I think, been employed by the defendants for the perpetra- 
tion of organised and ruinous oppression. 

I think the judgment in the Court below ought to be aflirm- 


— 


ed and this appeal dismissed with costs. 

Lorp Rosertrson.‘—My Lords, in my opinion the judg- 
ment appealed against was right for the reasons given by 
Holmes, L. J. 


* 


' (1706) 6 T. R 619; 3 KR. K., 282. 
* (1805) 1 Q. B., 151, - 
* (1898) A. C., I. 

* Read by Lord Davey in Lord Robertson's absence, 
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Lor» Lixptey.!—My Lords, the case of d//en v. Flood * 
has so important a bearing on the present appeal that it is 
necessary to ascertain exactly what this House really decided ip 
that celebrated case. It was an action by two workmen of an 
iron company against three members of a trade union, namely, 
Allen and two others, for maliciously, wrongfully, and with 
intent to injure the plaintiffs, procuring and inducing the iron 
company to discharge the plaintiffs." The action was tried 
before Kennedy, J., who ruled that there was no evidence to go 
to the jury of conspiracy, intimidation, coercion, or breach of 
contract. The result of the trial was that the plaintiffs obtained 
a verdict and judgment against Allen alone. He appealed, and 
the only question which this House had to determine was 
whether what he had done entitled the plaintiffs to maintain 
their action against him. What the jury found that he had 
done was, that he liad maliciously induced the employers of the 
plaintiffs to discharge them, whereby the plaintiffs suffered 
damage. Different views were taken by the noble Lords who 
heard the appeal as to Allen’s authority to call out the mem bers 
of the union, and alsoas to the means used by Allen to induce 
the employers of the plaintiffs to discharge them ; but, in the 
opinion of the noble Lords who formed the majority of your 
Lordships” House, all that Allen did was to inform the em- 
ployers of the plaintiffs that most of their workmen would leave 
them if they did not discharge the plaintiff.‘ There being no 
question of conspiracy, intimidation, coercion, or breach of 
contract for consideration by the House, and the majority of 
their Lordships having come to the conclusion that Allen had 
done po more than I have stated, the majority of the noble 
Lords held that the action against Allen would not lie ; that 
he had infringed no right of the plaintiffs ; that he had done 
nothing Which he had no legal right to do, and that the fact 
that he had acted maliciously and with intent to injure the 
plaintiffs did not, without more evidences entitle the plaintiffs 
to maintain the action. 14 
Read by Lord Davoy in Lord Lindley's absence, 
= (1808) A. C., 1. | 
* (1805) 2 Q. B., 22, 23; (1898) A, C., 3. 
“ (isos) A. C., p. 10, Lord Watson ; p, 115, Lord Herechell ; pp. 147-150, 


Lord Macnoghten ; pp. 161, 165, Lord Shand; p. 176, Lord Davey ; » 178, 
Lord James, | 
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~My Lords, this decision, as I understand it, estaBlishes two 
propositions : one a far-reaching and extremely important pro- 


position of law, and the other a comparatively unimportant 


proposition of mixed law and fact, useful as a guide, but of a 
very different character from the first. 

The first and important proposition is that an act otherwise 
lawfal, although harmful, does not become actionable by being 
done maliciously in the sense of proceeding from a bad motive, 
and with intent to annoy or harm another. This is a legal 
doctrine not new or laid down’ for the first time in Allen v. 
Flood * ; it had been gaining ground for some time, but it was 
never before so fully and authoritatively expounded as in that 
case. In applying this proposition care, however, must be taken 
to bear in mind, firs’, that in A//en v. Flood * eviminal responsi- 
bility hed not to be considered. It would revolutionise criminal 


aw to say that the criminal responsibility for conduct never de- 


pends on intention. Second/y, it must be borne in mind that 


even in considering a person’s liability to civil proceedings the 


proposition in question only applies to “ acts otherwise lawful,”’ 
7 ¢., to acts involving no breach of duty, or, in other words, no 
wrong to any one. I shall refer to this matter later on. 
The second proposition is that what Allen did infringed no 
right of the plaintiffs, even although he acted maliciously and 
with a view to injure them. I have already stated what he 
did, and all that he did, in the opinion of the majority of the 
noble Lords. If their view of the facts was correct, their 
conclusion that Allen infringed no right of the plaintiffs is 
perfectly intelligible, and indeed unavoidable, Truly, to inform 


 & person that others will annoy or injure him unless he acts in 
a particular way cannot of itself be actionable, whatever the 
‘motive or intention of the informant may have been. 


My Lords, the questions whether Allen had more power 


- over the men than some of their Lordships thought, and whether 
Allen did more than they thought, are mere questions of fact, 
“Neither of these questions is a question of law, and no Court 


or jury is bound asa matter of law to draw from the facts 
before it inferences of fact similar to those drawn by noble 
Lords from the evidence relating to Allen in the case before 


* (1898) A. C,, 1. 
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I will £ pass now to the facts of this case, and consider (1) 


conduct was ; (3) whether that conduct infringed the plaintiff's 
rights. or the sake of clearness it will be convenient to consi- 
der these questions in the first place apart from the statute 
which legalises strikes, and in the next place with reference to 
that statute. 


1. As to the plaintiff’s rights. He had the ordinary — 
of a British subject. THe was at liberty to earn his own living 
in his own way, provided he did not violate some special law 
prohibiting him from so doing, and provided he did not infringe 
the rights of other people. This liberty involved liberty to 
deal with other persons who were willing to deal with him, 
This liberty isa right recognised by law ;-its correlative is the 
gencral duty of every one not to prevent the free exercise of 
this libeity, except so far as his own liberty of action may 
justify him in so doing. But a person’s liberty or right to 
deal with others is nugatory, unless they are at liberty to deal 
with him if they choose to doso. Any interference with their 
liberty to deal with him affects him. If such interference is 
justifiable in point of law, he has no redress. Again, if such 
interference is wrongful, the only person who can sue in respect 
of it is, asa rule, the person immediately affected by it ; another 
who Suffers by it has usually no redress ; the damage to hin 
is too remote, and it would be obviously practically impossible 
and highly inconvenient to give legal redress to all who suffered 
from such wrongs. But if the interference is wrongful and is 
intended to damage a third person, and he is damaged in faet— 
in other words, if he is wrongfully and intentionally struck at 
through others, and is thereby damnified—the whole aspect of 
the ease is changed : the wrong done to others reaches him, his 
rights are infringed although indirectly, and damage to him is 
not remote or unforeseen, but is the direct consequence of what 
has been done. Our law, as I understand it, is not so defective 
as to refuse him a remedy by an action under such circum - 
stances. The cases collected in the old books on actions on the 
ease, and the illustrations given by the late Bowen, L. J. in his 
admirable judgment in the MWogu? Steamship Company's case," 


* 2380. B. D., 613 at p. 614, 
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may be referred to in support of the foregoing conclusion, and 
‘Ido not understand the decision in <dAl/ew v. Flood * to be 
opposed to it. 
If the above reasoning is correct, Lumley v. (ye * was 
_ rightly decided, as I am of opinion it clearly was. Farther, the 
principle involved in it cannot be confined to inducements to 
—* break contracts of service, nor indeed to inducements to break 
‘any contracts. The principle whieh underlies the decision 
reaches all wrongful acts done intentionally to damage a parti- 
cular individual and actually damaging him. Zemperfon v. 
Russeld ° ought to have been decided and may be upheld on 
this principle. That case was much criticised in A//en v. Flood 
and not without reason ; for, aecording to the judgment of 
Lord Esher, the defendants’ liability depended on motive or 
. intention alone, whether anything wrong was done or not. 
This went too far, as was pointed out in A//ew v. Flood * 
But in Temperfon vv. Rnussef/ ® there was ai wrongful 
act, namely, conspiracy and unjustifiable interference with 
Brentano, who dealt with the plaintiff. This wrongful act 
warranted the decision, which I think was right. 
2. I pass on to consider what the defendants did. The 
appellant and two of the other defendants were the officers of a 
trade union, and the jury have found that the defendants 
wrongfully and maliciously induced the eustomers of the 
plaintiff to refuse to deal with him, and maliciously conspired 
to induce them not to deal with him. There were similar 
findings as to inducing servants of the plaintiff to leave him. 
What the defendants did was to threaten to call out the union 
workman of the plaintiff and of his customers if he would not 
discharge some non-union men in his employ. In other words, 
in order to compel the plaintiff to discharge some of his men, 
the defendants threatened to put the plaintiff and his customers, 
and persons lawfully working for them, to all the inconvenience 
they could without using violence. The defendants’ conduct 
was the more reprehensible because the plaintiff offered to pay 
the fees necessary to enable his non-union men to become 
members of the defendant's union ; but this would not satisfy 
the defendants. The facts of this case are entirely different 
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— those which this Fidtse had to consider in A/few v "Flood. . 

In the present ease there was no dispute between the — 
and his men. None of them wanted to leave his employ. Nor 
was there any dispute bet ween the plaintiff’s customers and 

their own men, nor between the plaintiff and his customers, nor 
between the men they respectively employed. The defendants 
called no witnesses, and there was no evidence to justify or 
excuse the conduet of the defendants. That they acted as they 
did in furtherance of what they considered the interests of 
nnion men may probably be fairly assumed in their favour, 
although they did not come forward and say so themselves ; 
but that is all that ean be said for them. No one ean, I think, 
say that the verdict was not amply warranted by the evidence. 

I have purposely said nothing about the black list, as the learned 
Judge who tried the case considered that the evidence did not 

connect the appellant with that list. But the black list bess 

in my opinion, atvery important feature in the case. 


$. The remaining question is whether such conduet infring- 
ed the plaintiff's rigits so as to give him a cause of action, In 
my opinion, it plainly dil. The defendants were doing a great 
deal more than exercising their own rights : they were dictating 
to the plaintiff aad his eastomers av servants what they were 
todo. The defendants were violating their duty to the plain- 
tiff and his customers and servants, which was to leave them 
in the undisturbed enjoyment of their liberty of action as 
alrealy explained. What is the legal justification or excuse 
for such conduct ? None is alleged, and none can be found. 
This violation of duty by the defendants resulted in damage to 
the plaintiff—not remote, but immediate and intended, The 
intention to injure the plaintiff negatives all excuses and dis- 
poses of any question of remoteness of damage. Your Lord- 
ehips have to deal with a case, not of damnunm absqne it tnjurta. 
but of dawanm cum tnjurta, 


Every element necessary to give a cause of action on ordi- 
nary principles of law is present in this case. As regards 
authorities, they were all exhaustively examined in the Seat 
Steamship Company v. MacGregor * and Allen vy. Flor, . 


' (1898) A. C., 1. 
* (1892) A. C,, 25. 
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and it is unnecessary to dwell upon them again. I have 
examined all those which are important, and I venture to say 
that there is not a single decision anterior to Allen vy. Flood ' 
in favour of the appellant. His sheet-anchor is 4//en v. Flood ! 
which is far from covering this case, and which can only be 
made to cover it by greatly extending its operation. 


It was contended at the bar that if what was done in this 
ease had been done by one person only, his conduct would not 
have been actionable, and that the fact that what was done was 
effected by many acting in concert makes vo difference. My 
Lords, one man without others behind him who would obey 
his orders could not have done what these defendants did. 
One man exercising the same control over others as these 
defendants had could have. acted as they did, and, if he had 
done so, I conceive that he would have committed a wrong 
towards the plaintiff for which the plaintiff could have main- 
tained an action. I am aware that in A//en v. Flood Lord 
Harschell * expressed his opinion to be that it was immaterial 
whether Allen said he would call the men out or not. This 
may have been so in that particular case, as there was evidence 
that Allen had no power to call out the mev, and the men had 
determined to strike before Allen bad anything to do with the 
matter. But if Lord Herschell meant to say that as a matter 
of jaw there is no difference between giving information that 
men will strike and making them strike, or threatening to make 
them strike by calling them out when they do not want to 
strike, I am unable to concur with him. It is all very well to 
talk about peaceable persuasion. It may be that in dffen v. 
Flood * there was nothing more; but here there was very 
much more. What may begin as peaceable persuasion 
may easily become, and in trades union disputes generally does 
become, peremptory ordering, with threats open or covert of 
very unpleasant consequences to those who are not persuaded. 


. Calling workmen out involves very serious consequences to such of 
them as do not obey. Black lists are real instruments of coercion, as 


“every man whose name is on one soon discovers to his cost. A 
combination not to work is one thing, and is lawful. A comlnination 


1 (1808) A, C,, 1. 
> (1808) A. C., at pp. 128, 138, 
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to prevent others from working by annoying them if they do is a 
very different thing, and is primd facée unlawful. Again,not to work 
oneself is lawful so long as one keeps off the poor-rates, but to 
order men not to work when they are willing to work is another 
thing. A threat to call men out given by a trade union official to an 
employer of men belonging tothe union and willing to work with 
him is a form of coercion, intimidation, molestation, or aunoyance 
to them and to lim very difficult to resist, and, to say the least, 
requiring justification, None was offered in this case. : 
My Lords, it is said that conduct which is not actionable on the 
part of one person cannot be actionable if it is that of several 
acting in concert. ‘his may be so where many do no more than 
one is supposed to do. But numbers may annoy and coerce where 
ove may net. Aunoyance and coercion by many may be so in- 
tolerable as to become actionable, and produce a result which one 
alone could not produce. Lam aware of the difficulties which 
surround the law of conspiracy both in its criminal and civil 
aspects; and older views have been greatly and, if I may say so, 
most beneficially modified by the discussions and decisions tn 
America and this country. Amongst the American cases I would 
refer especially to /eyelahu v. Guntner,’ where coercion by other 
means than violence, or threats of it, was held unlawful. In this 
country it is now settled by the decision of this House in the case 
of the Mogud Steamship Co.* that no action for a conspiracy lies 
against persons who act in concert to damage another and do 
damage him, but who at the same time merely exercise their own 
rights and who infringe no rights of other people. Allen v. 
Flood > emphasises the sume doctrine. The principle was striking- 
ly illastrated in the Scoftish Co-operative Soctety v. Glasgow 
Fleshers’ Assoviation,* which was referred to in the course of 
the argument. In this case some butchers induced some salesmen — 
not to sell meat to the plaintiffs. The means employed were to 
threaten the salesmen that if they continued to sell meat to the 
plaintiffs they, the butchers, would not buy from the salesmen. 
There was nothing unlawful io this, and the learned Judge held 
that the plaintiffs showed no cause of action, although the 


' 167 Maes., 02. 
2 (1802) A. C., 25; 23 Q. B. D., 598. 
* (1898) A. C., 1. 
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butchers’ object was to prevent the plaintiffs from buying for 
¢0-operative societivs in competition with themselves, and the 


defendants were acting in concert. 
The cardinal point of distinction between such cases and the 
present is that in them, although damage was intentionally 


inflicted on the plaintiffs, mo one’s right was infringed—no 
wrongful act was committed; whilst in the present case the 
‘coercion of the plaintiff’s customers and servants, and of the 


plaintiff through them, was an infrigement of thetr liberty as 
well as his, and was wrongful both to them and also to him, as 
I have already endeavoured to shew. 

Intentional damage which arises from the mere exercise of the 
rights of many is not, I apprehend, actionable by our law as now 
settled. To hold the contrary would be unduly to restrict the 
liberty of one set of persons in order to uphold the liberty of 
another set. According to our law, competition, with all its 
drawbacks, not only between individuals but between associations 
and between them and individuals, is permissible, provided 
nobody's rights are infringed. The law is the same for all 
persons, whatever their callings: it applies to masters as well 
as to men; the proviso, however, is all-important, and it also 
applies to both, and limits the rights of those who combine to 
lock-out as wellas the rights of those who strike. But coexcion 
by threats, open or disguised, not only of bodily harm but of 
serious annoyance and damage, is primd facie, at all events, 
a wrong inflicted on the persons coerced; and in considering 
whether coercion has been applied or not, numbers cannot be 
disregarded. 

My Lords, the appellant relied on several authorities besides 
those already referred to which I will shortly notice. No 
coercion of the plaintiff's employer, customers, servants, or 
friends had to be considered in Avarvey v. Lifoyd.' This is 
fally shewn in the various judgments now under review. 

In . Stumons? the plaintiff wasa cab-driver in the 
employ of a cab-owner. The defendants were four members of a 


trade union who were alleged to have maliciously induced the eab- 


owner not to employ the plaintiff, and not to let him have a cab 


to drive. The report does not state the means employed to induce 


' 26 L. BR. Tr., 268, > (1898) 1Q. B., 181. 
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* the cab-owner to — to have any dealings vith ‘the plainti ff. 

hem. The learned Judge who tried the case » held that as to three of 

the defendants the plaintiff had no case ‘and that us to the fourth, 3 
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against whom the jury found a verdict, no action would lie 

* beeause he had dove nothing in itself wrong, apart from motive ; 

ee 2 and that the fact that he acted in concert with others made | no 

— difference. It is difficult to draw any satisfactory conclusion from * 
pes * this case, as the most material facts are not stated. al eink 


I conciude this part of the ease by saying that, i in my opinion, 
the direction given to the jury by the learned Judge who tried 
the case was correct, so far as the liability of the defendant turns 
on principles of common law, and that the objection taken — 'toit 
by the counsel for the appellant is untenable. I mean the 
objection that the learned Judge did not distinguish between 
coercion to break contracts of service, and coercion to break 
contracts of other kinds, and coercion not to enter into contracts. 


I pass row to consider the effect of the Statute 35 & 39 Vict., 
c. 86. This Actclearly recognises the legality of strikes and- 
lock-outs up to a certain point. It is plainly legal now for work- 
men to combine not to work except on their own terms, On the 
other hand, it is clearly illegal for them or any one else to use t 
force or threats of violence to prevent other people from working 
on any terms which they think proper. But there are many 
ways short of violence, or the threat of it, of compelling persons 
to act in a way which they do not like. There are annoyances of 
all sorts and degrees : picketing is a distinct annoyance, and if 
damage results is an actionable nuisance at common law, but if 
confined merely to obtaining or communicating information: it is 
rendered lawful by the Act (s. 7). Is a combination to annoy a 
person’s customers, so as to compel them to'leave him unless -he 
obeys the combination, permitted by the act or not ? It is not 
forbidden by s. 7 ; is it permitted by s, 3? I cannot think that it 
is. The Court of Appeal (of which I was a member) so decided 
in Lyons v. Witkins,* in the case of Schorothal, which arose 
there, and is referred to in the judgment of Walker, L. J., at p 
7 99 of the printed judgments in this case. This particular point 
had not to be reconsidered when Lyous v. Wilkins! came beiore 
the Court of Appeal after the decision in A//ea vy. Flood.” But 


* * (1896) 1 Ch., 811, * See (1899) 1 Ch, , 266. 
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ne, J -, modified the injunction gevanted on the first 
‘oecasion by confining it to watching and besetting. He might 
ahs ly have gone farther and have restrained the use of other 
unl awful means ; but the strike was then over, and his modi- 
A a tion: was not objected to, and cannot be regarded as an 
authority i in favour of the appellant’s contention. 
S, a ‘Goa be conceded that if what the defendants here did had 
ae ven done by one person it would not have been punishable as a 
= — 7 T cannot myself see that there was in this case any trade 
* — between employers and workmen within the meaning of 
am not at present prepared to say that the officers of a 
ot * ade tay who create strife by calling out members of the union 
cing for an employer with whom none of them have any 


ra ate ean invoke the benefit of this section even on an indict- 
— it for a conspiracy. 


—* —P But assuming that there was a trade dispute within the 
0 ning of s. 3, and that an indictment for conspiracy could not 
» sustained in a case like this, the difference. between an indiet- 

¥ * nent Bee ch couspiracy and an action for damages occasioned by a 
—* onspi piracy is very marked and is well known. An illegal agree- 
— — carried out or not, is the essential clement in a 
‘ial’ case ; the damage dove hy several persons acting in 
, and not the criminal conspiracy, is the important ee 
@ action for damages. * In my opinion, it is quite clear 
J “th ‘omy has no application to civil actions : it is confined entirely 
ee minal vroceedings. Nor can [ agree with those who say 
that the eivil liability depends on the eriminality, and that if 
suc she re) uduet as is complained of has ceased to be criminal it 
J has ‘the Eee ceased t to be actionable. On this nk I will con- 
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that — vances which are not Radiclabie are not — The 
law rel: ating tot nuisances, to say nothing of the law relating to 
Ce o mbinati ions, shews. that many annoyances are actionable which 
are not Fit dictable, and the principles of justive on which this is 
hel. to be « ) appear to me to apply to such cases as these. 
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My Lords, I will detain your Lordships no longer. Allen v. 
Flood’ is in many respects a very valuable decision, but it may 
be easily misunderstood and carried too far. 

Your Lordships are asked to extend it and to destroy that in- 
_ dividual liberty which our laws so anxiously guard. The appellant 
seeks by means of A//en v. Flood! and by logical reasoning based 
upon some passages in the judgements given by the noble Lords 
who deciled it, to drive your Lordships to hold that boycotting 
by trades union in one of its most objectionable forms is lawful, 
and gives no cause of action to its victims although they may 
be pecuniarily ruined thereby. 

My Lords, so to hold would, in my opinion, be contrary to 
well-settled principles of English law, and would be to do what 
is not yet authorized by any statute or legal decision. 

In my opinion this appeal ought to be dismissed with costs. 

Order anpeal from affirmed and appeal 
dismissed with costs, 
NOTE. 

This decision of the House of Lords rules that intimidation by way of 
conspiracy is an actionable tort. It is an actionable wrong for two or more 
persons to combine or couspire together without lawful justification, with the 
intention and effect of doing harm to the plaintiff by intimidating other persons 
and coercing them to act in a certain way. Where this element of combination 
or conspiracy txista, itis not necessary that the intimidation should amount 
to a threat of illegal action ; any threat to inflict harm upon the persons so 
intimidated, if they do not avt in the way desired, amounts to actionable 
intimidation. The essence of the wrong consista in the combination of two or 
more persons to exercise their legal power over other persons for the purpose of 
compelling them to do harm to tho plaintiff. 

The earlier caso of Allen v. Flood, (1898) A. ©. 1, is in ite actual facts 
indistinguishable from (Quinn v. Leathem, yot the decision of the House of Lords 
was different. In explanation of this conflict, it may be observed that in the 
earlier case, the plaintiff failed to prove combination or conspiracy, He proved 
nothing excopt the isolated act of a single defendant, and the jury found merely 
that the defendant maliciously induced the employers of the plaintiff to 
discharge him from their service. The House of Lords beld that this fact 
alone did not give the plaintiff » cause of action on the principle that merely 
to induce another to refrain from entering into a contract is not in itsolf ané 
without more an netionable wrong and it dows not become actionable even 
though the act was inspired by malice, The decision in Allen y, Flood, his 
therefore no application to o case which involves the elements of oppressive 
combination, 

Reference may be made on this difficult subject to Bigelow on Torte, th 


Edn., Ch. VI ane Vil. 
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WILLIAM DERRY 
r. 

SIR HENRY WILLIAM PEEK. 

[ Reported in L.R., 14 App. Cus., 337.) 






f ‘The following judgment was delivered by 


> Phe —* 


— st — see Horscuer..—My Lords, in the statement of claim 
ice 3 in this action, the respondent, who is the plaintiff, alleges that 
a ‘the appellants made in a prospectus issued by them certain state- 
er = ‘ments which were untrue, that they well knew that the facts 
Were not as stated in the prospectus, and made the representa- 
tions fraudulently, and with the view to induce the plaintiff to 
take shares in the company. 

‘This action is one which is commonly called an action of 
deceit, a mere common law action.” This is the description of 
it given by Cotton, L. J., in delivering judgment. IT think it 
important that it should be borne in mind that such an action 
differs essentially from one brought to obtain rescission of a 
contract on the ground of misrepresentation of a material fact. 
The principles which govern the two actions differ widely. 
Where rescission is claimed itis only necessary to prove that 
‘there was misrepresentation ; then, however honestly it may 
have been made, however free from blame the person who made 
it, the contract, baving been obtained by misrepresentation, 
‘eannot stand, In an action of deceit, on the contrary, it is not 
| enough to establish misrepresentation alone ; it is conceded on all 

| hands that something more must be proved to cast lability upon 
the defendant, though it has been a matter of controversy what 
additional — are requisite. IT Jay stress upon this 
‘ause observations made by learned Judges in actions for 
escission have been cited and much relied upon at the bar by 
nsel for the respondent. Care must obviously be observed in 
applying the language used in relation to such actions to an 
| ction of deceit. Even if the scope of the language used extend 
| poe the particalar action which was being dealt with, it 
































in Geist ining hat is necessary to — an action of daceit: 
r ‘nu diseriminating with nieety the elements which enter into it. 
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‘There is another class of actions which I must refer to also 
for the purpose of putting it aside. » I mean those cases where 
‘a person within whose especial previnee it lay to know a parti- 
cular fact, has given an erroneous answ er. to an enquiry made- 
with regard to it by a person desirous of ascertaining the fact 
for the purpose of determining his course accordingly, and has 
been held bound to make wood the assurance he has given. * 
Burrowes v. Lock * may be cited as an example, where a trustee 
had been asked by an intended lender, upon the security of a 
trust fund, whether notice of any prior incumbrance upon the 
fand had been given to him. In cases like this it has been said 
that the circumstance that the answer was honestly made in the a 
belief that it was true affonls no defence to the action. Lord. 
Selborne pointed ont tn Bromwe‘te v, that these cases 
were in an altogether different category from actions to recover 
damages for false representation, such as we are now dealing 


with. 

One other observation I have to. make before proceeding to 
consider the law which has been laid down by the learned Judges 
in the Court of Appeal in the case before your Lordships. “An 
action of deceit is a common law action, and must be decided i 
on the same principles, whether it be brought in the Chancery 
Division or any of the Common Law Divisions, there being, in 
my opinion, no such thing a+ an equitable action for deceit.” 
This was the language of Cotton, I. J., in Arkwright v. 
Newbould *. It was adopted by Lord Blackbarn in Swei/A# v. 
Chadwick,* and is not, I think, open to dispute. 

In the Court below Cotton, L. J.,said< “ What in my opinion 
is a correct statement of the law is this, that where a man makes 
a statement to be acted upon by others whieh is false, and which 
is known by him to be false, or is made by him recklessly, or 
without eare whether it is trae or false, that is, without any — — 
reasonable ground for beliering it to be true, he is liable in an 74 
action of deceit at the suit of any one to whom it was addressed 
orany of the class to whom it was addressed and who was 


materially induced by the mis-statement to do au act to his : 
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prejadice.” About much that is: here stated there — —, * — 

as “fy 
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— two opinions. But when the learned Lord Justice 
s of astatement made recklessly or without care whether 
— false, ‘Auf fx without any reasonable ground for 
pel paring it to be trae, I find myself, with all respect, unable 
o agres that these are convertible expressions. To make a 
* nt careless whether it be true or false, and therefore 
* * tany real belief in its truth, appears to me to be an 
— — atially different thing from making, th rough want of care, 
a fa se statement, which is nevertheless honestly believed to be 
And it is surely conceivable that a man may believe that 
wha t he states i is the fact, though he has been so wanting in 
cal ire — the court may think that there were no sufficient 
grounds to warrant his belief. I shall have to consider here- 
tag ‘whether the want of reasonable ground for believing the 
ss statement made is sufficient to support an action of deceit. I 
— am only concerned for the moment to point out that it does 
- ae not follow that it is so, because there is authority for saying 
z i thats, statement made recklessly, without caring whether it be 
os true or false, affords sufficient foundation for »uch an action. 


“dee ‘That the leamed Lord Justice thought that if a false 
i ——— were made without reasonable ground for believing 
t to be true av action of deceit would lie, is clear from a sub- 

— passaye in his judgment, He says that when,state- 
_ ments are made in a prospectus like the present, to be circulated 
* — amongst persons in order to induce them to take shares, “ there 
— ‘is a duty cast upon the director or other person who makes 
) 2 | 0 statements to take care that there are no expressions in 
a ther u which in fact are false ; to take care that he has reasonable 
is ‘01 it for the material statements which are contained in that 
locument which he prepares avd circulates for the very purpose 


of its being acted upon by others.” 


“as learned Judge proceeds to say: “ Althongh in my 
Zs) genie it is not necessary that there — be what L should 
ca =“ fraud, yet in these actions, according to my view of the 
, there miust be a departure from duty, that is to say, an 

‘ue statement made without any reasonable ground for 
| BN ing that statement to be true ; and in my opinion w hen 

Bb Sein makes an untrue statement with an intention that it 
ball be acted upon without any reasonable ground for believing 
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that statement to be true he makes a Sefueiein. «duty whieh 


was thrown npop. him from the position he has taken upon 
himself, and he violates the right which those to whom he 
makes the statement have to have true statements only made 
to them.” 

Now I have first to remark on these observations that the 
alleged “ right” must surely be here stated too wiely, if itis 
intended ty refer toa legal right, the violation of which may 
give rise to an action for damages. For if there be a right to 
have true statements only made, this will render liable to an 
action those who make untrue statements, however innocently. 
This cannot have been meant. I think it must have been 
intended to make the statement of the right correspond with 
that of the alleged duty, the departure from which is said to be 
making an untrae st itement without any reasonable ground for 
believing it to be true. IT have further to observe that the Lord 
Justice distinctly says that if there be such a departure from 
duty an action of deceit can be maiatained, though there be 
not what he should call fraud. I shall have by and by to 
eonsider the disenssions which have arisen as to the difference 
between the popular understanding of the word “ fraud "’ and 
the interpretation given to it by lawyers, which have led to the 
use of such expressions as “legal fraud” or “fraud in Jaw” ; 
but I may state at once that, in my opinion, without proof of 
fraud no action of deceit is maintainable, When I examine 
the cases which have been decided upon this branch of the 
law, I shall endeavour to shew that there is abondant authority — 
to warrant this proposition. 


I return now to the judgments delivered in the Court of © 
Appeal. Sir James Hannen says: “IT take the law to be that 
if a man takes upon himself to assert a thing to be true which — 
he does not know to be troe, and has no reasenable ground to 
believe to be true, in order to induce another to act upon the 
assertion, who doesso act aml is thereby damnified, the 
person so damnified is entitled to maintain an action for. 
deceit... Again Lopes, L. J,, states what, in his opinion, 
is the result of the cases, L will not trouble your 
Lordships with quoting the first three propositions which 
he lays down, although I do not feel sure that the third is 
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— distinet from, and not rather an instance of, the case dealt with 
byt the second proposition. But he says that a person making 
aw false statement, intended to be and in fact relied on by the 
person © bears it is made, may be sued by the person damaged 
‘ « Fourthly, if it is untrue in fact, but believed to be 
ea, at thn any reasonable grounds for such belief.” 


«Tt will thas be seen that all the Jearned Judges concurred 
ee Mae hiokin, that it was sufficient to prove that the representa- 


= 


5 rae ti ons made were not in accordance with fact, and that the 
Wee ‘ - person making them had no reasonable ground for believing 
—* yo them. They did not treat the absence of such reasonable 

=, Segund as evidence merely that the statements were made 

ree klessly, careless whether they were true or false, and without be- 

| hat, vey were true, but they adopted as the test of liability, 
— not the existence of belief in the truth of the assertions made 
put whether the belief in them was founded upon any reasonable 
"grounds, It will be seen, further, that the Court did not 
purport to be establishing any new doctrine. They deemed 
that they were only following the cases already decided, and 
that the proposition which they concurred in laying down was 
3 ‘established. by prior authorities. Indeed, Lopes, L. J., expressly 
states the law in this respect to be well settled. ‘This renders 
eke close and critical examination of the earlier authofities 


: 8 Oy sped vo no further back than the leading case of Pasley vy. 
reeman.* If it was not there for the first time held that an 
ee uct ion of deceit would lie in respect of fraudulent representations 

nst a person not a party to a eontract induced by them, the 
ey was ‘at all events not so well-settled but that a distinguished 
, Grose, J., differing from his brethren on the Bench, 
b ide tet such an action was not maintainable, Buller, J., 
_ who held that the action lay, adopted in relation to it the 
wage of Croke, J.,in 3 Bulstrode,-#5, who said : “ Fraud 
th at damage, or damage without fraud, gives no canse of 
, but where these two concur an action lies.” In review- 
e the cate of Crosse v. Gardner 2 he ge — — — of 


* a 
ig Sm. L. C., 74. * Carth,, 90. 
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further, after pointing ont that in Ai«wey v. Se/éy ' the judg- 
ment proceeded wholly on the gronnd that the defendant knew 
what he asserted to be false, he adds :*' The assertion alone 
will not maintain the action, but the plaintiff must go on to 
prove that it was false, aud the defendant kuew it to be so,” 
the latter words being specially emphasized. Kenyon, C. J., 
said : “ The plaintiffs applied to the defendant, telling him that 
they were going to deal with Falch, and desired to be informed 
of his credit, when the defendant fraudulently, and knowing 
it to be otherwise, and with a design to deceive the plaintiffs, 
made the false affirmation stated on the record, by which they 
sustained damage. Cana doubt be entertained for a moment 
but that this is injarions to the plaintiffs ’” In this case it was 
evidently considered that fraud was the basis of the action, 


and that such fraud might consist in making a statement 
known to be false. 


Hayeraft v. Creasy * was again an action in respect of a false 
affirmation made by the defendant to the plaintiff about the credit 
of a third party whom the plaintiff was about to trust. The 
words complained of were, “ I can assure you of my own know- 
ledge that you may credit Miss RK. to any amount with perfect 
safety.” All the Judges were agreed that fraud was of the 
essence of the action, but they differed in their view of the con- 
clusion to be drawn from the facts. Lord Kenyon thought that 
frand had been proved, because the defendant stated that to be 
true within his own knowledge which he did not know to be 
trae. The other Judges thinking that the defendant's words 
vouching his own knowledge were no more than a strong expres- 
sion of opinion, inasmuch as a statement concerning the credit 
of another can be no more than a matter of opinion, and that 
he did not believe the lady’s credit to be what he represented, 
held that the action would not lie. It is beside the present 

purpose to inquire which view of the facts was the more sound. 
Upon the law there was no difference of opinion. It is a 
distinct decis‘on that knowledge of the falsity of the affirmation 
made is essential to the maintenance of the action, and that 


belief in its truth affords a defence. J 
' | Salk, 221. * 2 Enat., 02. 
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~ 1 may pass now to Foster vy, Char/es,\ It was there contend- 
ed that the defendant was not liable, even though the represent- 


ation he had made was false to his knowledge, he had no 


intention of defrauding or injuring the plaintiff. This conten- 
tion was not upheld by the Court, Tendal, ©. J., saying: “It 
is fraud in law if a party makes representations which he knows 
to be false, and injury ensues, although the motives from which 


the representations proceeded may not have been bad.” This 


is the first of the cases in which I have met with the expression 
“fraud in law.’ It was manifestly used in relation to the 
argument that the defendant was not actuated by a desire to 
defraud or injure the person to whom the representation was 
made. The popular use of the word “ fraud’’ perhaps involves 
generally the conception of such a motive as one of its elements. 
But I do not think the Chief Justice intended to indicate any 
doubt that the act which he characterised as a fraud in law was 
in truth fraudulent as a matter of fact also. Wilfully to tell a 
falsehood, intending that avother shall be led to act upon it as 
if it were the truth, may well be termed fraudulent, whatever the 
motive which induces it, though it be neither gain to the person 
making the assertion nor injury to the person to whom it is 
made. 

Foster v. Charles’ was followed in Corbett v. Brown,* and 
shortly afterwards in (olAid v. Walter.” The learned counsel 
for the respondent placed great reliance on this case, because 
although the jury had negatived the existence of frand in fact 
the defendant was nevertheless held liable. It is plain, however, 
that all that was meant by this finding of the jury was, 
that the defendant was not actuated by any corrupt or improper 
motive, for Lord Tenterden says: ‘“ It was contended...that in 
order to maintain the species of action it is not necessary to 
proge that the false representation was made from a corrupt 
motive of gain to the defendant or a wicked motive of injury 
to the plaintiff; it was said to be enough if a representation ts 
made which the party making it knows to be untrue, and which 


‘is intended by him, or which from the mode in which it is made 


is caleulated, to induce another to act on the faith of it in such a 


1 7 Bing., 106, * § Bing., 4. °* 3 BR. & Ad., 114. 
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Way as that he may incur damage, and that damage is actually 
incurred. A wilfol falsehood of such a nature was contended 
to be in the legal sense of the word «@ fram/, and for this position 
was cited in Fosfer v. Charles, to whieh may be added the 
recent case of Cordeft vy. Brown.* The principle of these cases 
appears to us to be well founded, and to apply te the present. ”’ 

In a later case of Crawshay vo Thompsou® Maule, J., explains 
Pothill v. Walter* thus: “Ifa wrong bedone by a false re- 
presentation of a party who knows such representation to be 
false, the law will infer an intention to injure. Thatis the effect 
of Polhill vo Waller?’* Tn the same ease, Creswell, J., defines 
® frand in law,’ in terms which have been often quoted. “ The 
tases,” he says, “may be considered to establish the principle 
that fraud in law consists in knowingly asserting that which 1s 
false in fact to the injury of another.” 


In Moens v. Heyworth,® which was decided in the same year 
as Crawshay v. Thompson,® Lord Abinger having suggested that 
an action of fraud might be maintained where no moral blame was 
to be imputed, Parke, B, said: ‘ To support that count (r>., a 
count for fraudulent representation) it was essential to prove 
that the defendants towing/y” (and I observe that this word is 
emphasised) “ by words or acts, made such a representation as ts 
stated in the third connt, relative to the invoice of these goods, 
as they knew to be untrue.” 


The next case in the series, Tay/or v. Ashton,” is one which 
strikes me as being of great importance. It was an action 
brought against directors of a bank for fraudulent representations 
as to its affairs, whereby the plaintiff was induced to take shares, 
The jury found the defendants not guilty of frand, but expressed 
the opinion that they had been guilty of gross negligence, 
Exception was taken to the mode in which the case was left to 
the jury, and it was contended that their verdict was sulliPient 
to render the defendants liable ; Parke, B., however, in deliver- 
ing the opinion of the Court said: ‘It is — that even that 
(viz., the gross negligence which the jury had found), accvom- 
panied with a damage to the plaintiff in consequence of that 
gross negligence, would be sufficient to give hima right of 


* 7 Bing., 105, * 8 Bing., 33. * 4M. & Gr,, 3657. 
*3B.&Ad, 114. * 10M. & W., at p, 157. °41M. & W,, 41, 
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—J than this, that to support an action of deceit fraud must be 
proved, and that nothing less than fraud will do. I ean find no 
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action. From this proposition we entirely dissent, beeanse we 
‘are of opinion that, independently of any contract between the 


parties, no one can be made responsible for a representation 
of this kind unless it be frundulent/y made.. ——— stu 
But then it was said that in order to Rapid tite ‘that fed. it 


was not necessary to shew that the defendants 4wemw the fact they - 


stated to be untrue, that it was enough that the fact was untrue 
if they communicated that fact of a deceitful purpose, and to 
‘the proposition the Court is prepared to assent. It is not neces- 
_ sary to shew that the defendants knew tlie facts to be untrue ; 
if ‘they stated a fact which was untrue for a fraudulent purpose, 
that at the same time not ée/fering that fact to be true, in that 


ease it would be both a legal-and moral fraud.” 


Now it is impossible to conecive a more emphatic declaration 


- trace of the idea that it would -uflfiee if it were shewn that the 
“defendants had not reasonable grounds for believing the state- 
ments they made. It is difficult to understand how the defen- 
dants could, in the case on which I am commenting, have been 
guilty of gross negligence in making the statements they did, 
if they had reasonably grounds for believing them to be true, or 
if they had taken care that they had reasonable grounds for 
making them, - 

All the eases I have hitherto referred to were in Courts of 
first instance. But in (o//ins v. Eraus' they were reviewed by 
the Exchequer Chamber. The julgment of the Court was deli- 
vered by Tindal, C. J. After stating the question at issue to 
be “ whether a statement or representation which is false in fact, 
* but not known to be so by the party making it, but on the 
" contrary, made honestly and in the full belief that it is true, 
affords a ground of action,” h» proceeds to say: “* The current 


of the authorities, from Pasfey v. Preman * downwards, has laid 


down the general rule of law to be, that fraud must concur with 


the false statement in order to give a ground of action.”’ Is it 


‘not clear that the Court considered that fraud was absent if the 
statement was “made honestly, and im the full belief that it 


was true’? 





" — 
: 


. ' 5 Q. B,, 804, 520 * 25m, L C., 74. 
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In feans y. Edmonds * Maule, ), expressed an important 
opinion, often quoted, which has been thought to carry the law 
further than the previous authorities, though I do not think it 
really does so. Hesaid: “If a man, having no knowledge 
whatever on the subject, takes upon himself to represent a cer- 
tain state of facts to exist he does so at his peril, and if it be 
done either with a view to secure some benefit to himself or to 


deceive a third person he is in law guilty of a fraud, for he takes 


upon himself to warrant hes own belief of the truth of that 


which he so asserts. Although the person making the represent- a 


ation may have no knowledge of its falsehood the representation 
may still have been fraudulently made.”? The foundation of 

this proposition manifestly is, that a person making any state- 

ment which he intends another to act upon must be taken to 
warrant his belief in its trath. Any person making such a 
statement must always be aware that the person to whom it is 
made will understand, if not that be who makes it Auows, yet at 
least that he deffeves it to be true, And if he has no such belief 

he is as much guilty of frand as if he had made any other re- 

presentation which he knew to be false, or did not believe to be 
true. 

I now arrive at the earliest case in which I find the 
suggestion that an untrue statement made withont reason- 
able *ground for believing it will support an action for 
deceit. In Western Bank of Scotland v. Addie* the Lord 
President told the jury “that if a case should oceur of 
directors taking upon themselves to put forth in their res 
port statements of importance in regard to the affairs of the bank 
false in themselves and which they did not believe, or had no 


reasonable ground to believe to be true, that would be a- 
misrepresentation and deceit.” Exception having been taken to — 


this direction without avail in the Court of Session, Lord — 


Chelmsford in this House said: “ LTagree in the propriety of — 


this ‘interlocutor, In the argument upon this exception the 
ease was put of an honest belicf being entertained by the 
directors, of the reasonableness of which it was said the jury; ° 
upon this direction, would have to judge. But supposing a 
person makes an unture statement which he asserts to be the 


1 39 CLR., 777. * L. B., 1H. ,, Se., 144, 162, 
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result of a bond fide belief i in its truth, how ean the dond fides 
he 6 tested except by considering: ‘the grounds of such belief 
— ‘if an’ untrue statement is made founded upon a belief 
b=, whi th is destitute of all reasonable grounds, or which the least 
; ry would immediately correct, Ido not see that it is not 
pe and correctly characterised as misrepreeentation and 
” 

* ‘gy think — is here some FGsafusion between that which is 
-evic nce of fraud, and that which constitutes it. A considera- 
ye of the grounds of belief is no doubt an important aid in 
a scertaining whether the belief was really entertained. A 
n an’s ‘mere assertion that he believed the statement he made to 
: ! e is not accepted os conclusive proof that he did so. 
here may be such an absence of reasonable ground for his 

~ be lief as, in spite of his assertion to carry conviction to the 
om 1) that he had not really the belief which he alleges. If the 
ned Lord intended to vo further, as apparently he did, and 
ae that. “though: the belief was really entertained, yet if 
ere were tio reasonable grounds for it, the person making the 
tement, was guilty of fraud in the same way as if he had 


‘i chee 


ry the ¢ previous authorities afford no warrant for the view that a4) 
Me — on of deceit would lie under such cireumstances. A ‘man 
who forms his belief carelessly, or is unreasonably eredulous, 
— blameworthy when he makes a representation on which 
. ae er is” to act, but he is not, in my opinion, fraudulent in 
re 4 8 sin which that word was used in all the cases from 
—* * eeman? down to that with which Tam now dealing. 
en when the « expression “fraud in law” lias been employed, 
* has always been present, and regarded as an essential 
elem ne at, that the deception was wilful either because the untrue 
staten ement was known to be untrue, or because belief in it was 
asserted wit out such belief existing. 
ave made these remarks with the more confidence because 
ap »pea to me to have the high sanction of Lord Cranworth. 
ring his opinion in the same cise he said; “ I confess 
¥ YY opinion was that in what his Lordship (the Lon 
us stated, he went beyond what principle warrants. 


‘25m. L.O,, 74 


nown what he s‘ated to be false ; I say, with all respect, that — 


Derry «. Peek. 
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If persons in the situation of directors of a bank make sfate- 
ments as to the condition of its affairs which they 4ond fide 
believe to be true, Teannot think they can be guilty of fraud 
because other persons think, or the Court thinks, or your 
Lordships think, that there was no sufficient ground to warrant 

the opinion which they had formed, If a little more care and : 
ecaucion must have led the directors to a conclusion different 
from that which they put forth, this may afford strong evidencs 
to shew that they did not really believe in the truth of what 
they stated, and so that they were guilty of fraud, But this 
would be the consequence not of their baving stated as true 
what they had not reasonable ground to believe to be true, but 
of their having stated as trae what they did not believe to be 
true.” 

Sir James Hannen, in his judgment below, seeks to limit 
the application of what Lord Cranworth says to cases where the 
statement made is of a matter of opinion only. With all 
deference I do not think it was intended to be or can be so 
limited. The direction which he was considering, and which he 
thought went beyond what true principle warranted, had 
relation to making false statements of importance in regard to * 
the affairs of the bank. When this is borne in mind, and the 
words which follow those quoted by Sir James Hannen are 
looked at, it becomes to my mind obvious that Lord Cranworth 
did not use the words “the opinion which they had formed " 
ax meaning anything different from “the belief which they 
entertained.” 

The opinion expressed by Lord Cairns in two well-known 
cases have been cited as though they supported the view that 
an action of deceit might be maintained without any fraud on 
the part of the person sued. I do not think they bear any such 
construction. In the case of Heese Stlver Mining Ca, v. : 
Smith ' be said: “If persons take upon themselves to make 
assertions as to which they are ignorant whether they are true } 
or untrue they must, in a civil point of view, be held ss 
rexponsible as if they had asserted that which they knew to be 
untrue.” ‘This must mean that the persons referred to were 
conscious when making the assertion that they were ignorant 
whether it was true or untrue. For if not it might be said of 
. LR, 4H. L,, 64, 79, 
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any one who innocently makes a false statement. He must be 
ignorant that it is untrue, for otherwise he would not make it 
innocently; he must be ignorant that it is true, for by the 
hypothesis it ix false. Construing the language-of Lord Cairns 
in the sense I have indicated, it is no more than an adoption of 
the opinion expressed by Maule, J., in Heaus v. Admonds." 
It is a case of the representation of a person’s belief in a fact 


* when he is conscious that he knows not whether it be true or 


false, and when he has therefore no such belief. When Lord 
Cairns speaks of it as not being fraud in the more invidious 
sense, he refers, I think, only to the fact that there was no 
intention to cheat or injure. 

In Peek v. Gurney * the same learned Lord, after alluding to 
the circumstance that the defendants hud been acquitted of 
fraud upon a criminal charge, and that there was a great deal 
to shew that they were lebouring under the impression that the 
concern had in it the elements of a profitable commercial under- 
taking, proceeds to say: “They may be absolved from any 
charge of a wilful design or motive to mislead or defraud the 
public. But in a civil proceeding of this kind all that your 
Lordships have to examine is the question, was there, or was 
there not, misrepresentation in point of fact? If there was, 
however innocent the motive may have been, your Lordships 
will be obliged to arrive at the consequences, which properly 
would result from what was done,” Inthe case then under 
consideration it was clear that if there had been a false statement 
of fact it had been knowingly made. Lord Cairns certainly 
could not have meant that in an action of deceit the only 
question to be considered was whether or not there was mis- 
representation in point of fact. All that he there pointed ont 
was that in such a case motive was immaterial: that it mattered 
not that there was no design to mislead or defraud the pubhe 
ifa false representation were knowingly made. It was there- 
fore but au affirmation of the law laid down in Foster v. 
Chirles, ™ Pothild v. Watlter,* and other cases I have already 
referred to. 

., , 1 come ‘now to very recent cases. In Weir vy. Held * Lord 
Bramwell vigorously eviticised the expression “ legal fraud, ” 
i ' 14.0. B., 777. * f. BR. 6 HW. L., a77, 409 
7 Biug., 105, ‘3B. & Ad,, 114 ' ¢ Ex. D., 238 
50 





Derry v. Peek. 










Se 


: 


gest 


2 we) 









—— *F oe 
On re a ’ 
5 


rr. 
a 





— — 
—— 


— — 
4 = } 4 1 , ; 
—— in in Tali 

h _.* * 


J La 






— 
— 
sen SELECTION OF LEADING CasEs. 

and indicated a very decided opinion that an action founded on 
fraud could not be sustained exeept by the proof of fraud in 
fact. I have already given my reasons for thinking that, until 
recent times at-all events, the Judges who spoke of fraud in law 
did not mean to exelude the existence of fraud in fact, but only 
of an intention to defraud or injure. 

In the same case Cotton, L. J., stated the law in much the 
same way as he did in the present case, treating “ recklessly ” 
as equivalent to “‘ without any reasonable ground for believing 
the statements made.” But the same learned Judge in Arkwright 
vy. Newoold * laid down the law somewhat differently for he 
said: “In an action of deceit the representation to found the 
action must not be innocent, that is to say, it must be made 
either with knowledge of its being false, or with a reckless 
disregard as to whether it is or is not true.” And his exposition 
of the law was substantially the same in fAdgingtoa vw. 
Fitzmaurice.* In this latter case Bowen, L. J., defined what 
the plaintiff must prove in addition to the falsity of the 
statement, as “ secondly that it was false to the knowledge of 
the defendants, or that they made it not caring whether it was 
true or false. ” 

It only remains to notice the case of Swath v. Chadwick 
The late Master of the Rolls there said; “ A man may issne a 
prospectus or make any other statement to induce another to 
enter into a contract, believing that his statement is true, and 
not intending to deceive ; but he may through earelessnes= have 
made statements which are not true, and which he ought to 
have known were not true, and if he does so he is liable in an 
action for deceit ; he cannot be allowed to escape merely because 
he had good intentions, and did not intend to defraud.” This, 
like everything else that fell from that learned Judge, is worthy 
of respectful consideration. With the last sentence I quite 
agree, but I cannot assent to the doctrine that a false statement 
made through carelessness, and which ought to have been known 
to be untrue, of itself renders the person who makes it liable to 
an action for deceit. This does not seem to me by any means 
necessarily to amount to fraud, without which the action will 
not, in my opinion, lie, 


* 17 Ch. D,, BOL. * 29 Ch. D., 459. * 20 Ch. D., 27, at pp. 44 67 
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— it must be remembered that it was not requisite for Sir 


ether astatement carelessly made, but honestly believed, 
could be the foundation of an action of decéit— The decision 
did not turn on any such point, The conelusion at which he 
arrived ig expressed in these terms: “On the whole I have 
; come to the conclusion that this, although in some respects 
: ‘ina curate, and in some respects not altogether free from imputa- 

. * on or carelessness, was a fair, honest, and dowd fide statement 
~ OR hs part of the defendants, and by no means exposes them 
es an action for deceit.” _ 

_ I may further note that in the same case, Lindley, L. J., 
“even : * The plaintiff has to prove, first, that the misrepresenta- 
a was made to him ; secondly, he must prove that it was 
— thirdly, that it was false to the knowledge of the defen- 
_dants, or at all events that they did not believe the truth of it.” 
a Phis appears to be a different statement of the law to that which 
soi have just criticised, and one much more in accord with the 
prior decisions, 


+ The ease of Swith v. Chadwick* was earried to your Lord- 

ships’ House.* Lord Selborne thus laid down the law : “I 
conceive that in an action of deeeit it is the duty of the plaintiff 
to establish two things : jfivet, actual fraud, which is to be judged 
of by the natere and character of the representations made, 
considered with reference to the object for which they were 
made, the knowledge or means of knowledge of the person 
4 — making them, and the intention which the law justly imputes to 
: a | _ every man to produce those consequences which are the natural 
result of hia acts; and second/y, he must establish that this 
fraud was an inducing cause to the contract.” It will be noticed 
that the noble and learned Lord regards the proof of actual 
- fraud as essential, all the other matters to which he refers are 
: i a vlements to be considered in determining whether such fraud 
i@ ips teen established. Lord Blackburn indicated that although 
' “qj, » nearly agreed with the Master of the Rolls, that learned 

~ Julge had not quite stated what he conceived to be the law. 
. = ge not point out precisely how far he differed, but it is 
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My = ' 290 Ch, , 27, at pp. 44, 67, 
F 4 20 Ch. D., 27, 44, a7. * 9App, Cas. IST (100), 
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pee porge Jessel in Smith vy. Chadwick * to form an opinion 
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—— to read * judgment: in this case, or in that of. 
Brownlte v. Campbell ' without seeing that in his opinion proof 
of actual fraud or of a wilful deception was requisite. 

Having now drawn attention, I believe, to all the cases 
having a material bearing upon the question ander consideration, 
r proceed to state briefly the conclusion to which I have been 
led. I think the authorities establish the following propositions = _ 
First, in order to sustain an action of deceit, there must be proof 
of fraud, and nothing short of that will suffice. Second/y, fraad 
is proved when it is shewn that a false representation has been 
made (1) knowingly or (2) without belief in its trath, or (3) reck- 
lessly, careless whether it be true or false. Although I have treated 
the second and third as distinct cases, I think the third is but an 
instance of the second, for one who makes a statement under 
such circumstances can have no real belief in the truth of what 
he states. ‘To prevent a false statement being fraudulent, there 
must, I think, always be an honest belief in its truth. And this 
probably covers the whole ground, for one who knowingly 
alleres that which is false, has obviously no such honest belief. 
Thirdly, if fraud be proved, the motive of the person guilty of 
it is immaterial. It matters not that there was no intention to 
cheat or injure the person to whom the statement was made, 





I think these propositions embrace all that can be supported 
by decided cases from the time of Pas/ey v. Freeman* down to 
Western Bank of Scotland v. Addie® in 1867, when'the first 
suggestion is to be found that belief in the truth of what he b 
has stated will not suffice to absolve the defendant if his belief 
be based on no reasonable grounds. I have shewn that this view 
was at once dissented from by Lord Cranworth, so that there : 
was at the outset as much authority against it as for it. And I 
have met with no further assertion of Lord Chelmsford’s view 
until the case of Metr v. Ae//,4 where it seems to be involved in — 
Lord Justice Cotton’s enunciation of the law of deceit. But no 
reason is there given in support of the view, it is treated as 
established law. The diclum of the late Master of the Rolls, 
that a false statement made through carelessness, which the 
person making it ought to bave known to be untrue, would 








'‘ 65 App. Cnas., 925, >i KR, 1 A. L, Se,, 145, 
* 28m. L. C., 74. * 3 Ex. D., 235. 
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ustain an action of deceit, carried the — still further. But 
—* at such an action could be maintained notwithstanding an 
honest belief that the statement made view true, if there were no 
reasonable grounds for the belief was, I think, f for the first time 
ecided i in the case now under appeal. 
fri =: fy. ny opinion ‘making a false statement through want of 
cay ; ls far short of and is a very different thing from, fraud, 
Ane the same may be said of a false representation honestly 
‘lieved though on insufficient grounds. Indeed, Cotton, L. J., 
; hin himself indicated, in the words I have already quoted, that 
he e should not call it fraud. But the whole current of authori- 
with which I* have so long detained your Lordships 
“shews to my mind conclusively that fraud is essential to 
* fou nd ‘aie action of deceit, and that it cannot be maintained 
where the acts proved cannot properly be so termed. And 
the case of Tayler v. Askton * appears to me ‘to be in direct 
conflict with the dictum of Sir George Jessel, and inconsistent 
a i pt the view taken by the learned J udges i in the Court below. 
; or I observe that Sir Frederick Pollock, in his able work on Torts 
ron (P\! 243, note), referring, I presume to the dicta of Cotton, L. J., 
ot Sir George Jessel, M. R., says that the actual decision in 
aylor y. Ashton * is not. consistent with the modern cases on 
Pie duty of directors of companies. I think he is right, But 
* the reasons I have given I am unable to hold that anything 
" less than fraud will render directors or any other persons liable 
Be? “to an action of deceit. 


‘“* 
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At the same time I desire to say distinetly that when a false 
statement has been made the questions whether there were 
reasonable grounds for believing it, and what were the means of 
e knowledge i in the possession of the person making it, are most 
_ weighty matters for consideration. The ground upon which an 
X alleged belief was founded is a most important test of its reality. 
I ean conceive many eases where the fact that an allegzed belief 
“was destitute of all reasonable foundation would suffice of itself 
to convince the Court that it was not really entertained, and that 
the representation was a f raudulent one. So, too, although 
_ means of knowledge are, as was pointed out by Lord Blackburn 
i= in Brownlie v. Campbell * a very different thing from knowledge, 
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t3) M. & W.. 401, * 5 App. Cas, at p, 52, 
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f 1 thought that a person making a false statement had shot 
his eyes to the facts, or purposely asbtained from inquiring 
into them, q should hold that honest belief was absent, and 
feat he was justaséraudolent as if he had knowingly stated 
that which was false. 


I have arrived with some reluctance at the conclusion to 
which I have felt myself compelled, for | think those who put 
before the public a prospectus to induce them to embark their 
money in a commercial enterprise ought to be vigilant to see 
that it contains such representations only as are in strict accord- 
ance with fact, and I should be very unwilling to give any 
countenance to the contrary idea. I think there is much to be 
said for the view that this moral duty ought to some extent to | 
be converted into a legal obligation, and that the want of reason- % 
able care to see that statements, made under such circumstances, 
are true, should be made an actionable wrong. But this is not 
a matter fit for disenssion on the present occasion. If it is to be 
done the legislature must intervene and expressly give a right of 
action in respect of such a departure from duty. It ought not, 
I think, to be done by straining the law, and holding that to be 
frandulent which the tribunal feels cannot properly be so des- 
eribed, I think mischief ts likely to result from blurring the 
distigetion between carelessness and fraud, and equally holding 
aman fraudulent whether bis acts can or cannot be justly so 
designated. 


It now remains for me to’ apply what I believe to be the law 
to the faets of the present case. The charge against the defend- 
ants is that they fraudulently represented that by the special 
Act of Parliament which the company bad obtained they had a 

2 right to use steam or other mechanical power instead of horses. 
The test which | purpose employing is to inquire whether the 
defendants knowingly made a false statement in this respect, or 
whether, on the contrary, they honest!y believed what they stated 
to be a trae and fair representation of the facts. Before considering 
whether the charge of fraud is proved, I may say that Lapproach = 
the case of all the defendants, except Wilde, with the inclinatiou 
to scrutinise their conduct with severity. They most improper- 
ly received sums of money from the promoters, and this unque * 
tionably lays them open to the suspicion of being ready to put 
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before the public whatever was desired by those who were promo- 
ting the undertaking. “But I think this must not be unduly 
pressed, and when I find that the statemept 1 impeached was 
concurred in by one whose conduct in the respect I have men- 
tioned was free from blame. and who was under no similar 
pressure, the case assumes, I think, a different complexion. 

I must further remark that the learned Judge who tried the 
eause, and who tells us that he carefully watched the demeanour 
of the witnesses and scanned their evidence, came without hesita- 
tion to the conclusion that they were witnesses of truth, and that 
their evidence whatever may be its effect, might safely be relied 
on. An opinion so formed ought not to be differed from except 
on very clear grounds, and after” carefully considering the 
evidence, I see no reason to dissent from Stirling J.’s conclusion. 


7 

















T shall therefore assume the truth of their testimony. 
I agree with the Court below that the statement made did 
‘not accurately convey to the mind of a person reading it what 
the rights of the company were but to judge whether tt may 
nevertheless have been put forward withont subjecting the 
defendants to the iunpntation of fraud, your Lordships must 
consider what were the circumstances. By the General Tram- 
ways Act of 1870 it is provided that all carriages used on any 
tramway shall be moved by the power prescribed by the special 





Act, and where no such power is prescribed, by animal power 
only." In order, therefore, to enable the com pany to use steam 
power an Actof Parliament had to be obtained empowering 
lits use. ‘This had been done, but the power was clogged 
with the condition that it was only to be used with the 
consent of the Board of Trade. It was therefore incorrect 
to say that the company had the right to use steam ; 
they would only have that right if they obtained the 
‘consent of the Board of Trade. But it is tmposstble not to 
see that the fact which would impress itself upon the minds of 
those connected with the company was that they had, after sub- 
mitting the plans to the Board of Trade, obtained a special Act 
em powering the use of steam. It might well be that the fact 
that t the consent of the Board of Trade was necessary to dwell 
nthe same way upon their minds, if they thought that the 
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© solicitors to the company, to the general effect that everything 
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 eonsent of the Board would be obtained as # matter of course if 7 
oa fexpenditure and care, ‘The provision might 













seem to n analogous to that contained in the General Tram- 
ways Act, and I believe in the Railways Act also, prohibiting the 
line being opened until it had been inspected by the Board of — ' 
Trade and certified fit for traffic, which no one would regard as - 
bd 


a condition limiting the rights to use the line for the purpose 
of a tramway or railway. I do not say that the two cases are 
strictly analogous in point of law, but they may well have been — 
thought so by business men. 9 
T turn now to the evidence of the defendants. I will take first 4 
that of Mr. Wilde, whose conduct in relation to the promotion | 
of the company is free from suspicion, He ts a member of the 
Bar and a director of one of the London tramway companies. 
He states that he was aware that the consent of the Board of ay 
Trade was necessary, but that he thought that such consent hal 
been practically given, inasmuch as pursuant to the Standing — 
Orders, the plans had been laid before the Board of Trade with 
the statement that it was intended to use mechanical as well as 
horse-power, and no objection having been raised by the Board of 
Trade, and the Bill obtained, he took it for granted that no 
objection would be raised afterwards, provided the works were 
properly carried out. He considered, therefore, that, practically 
and substantially they had the right to use steam, and that the 
statement was pertectly true. 


, ef” 
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Mr. Pethick’s evidence is to much the same effect. He 
thought the Board of Trade had no more right to refuse their 
consent than they would in the ease of a railway ; that they might 
have required additions or alterations, but that on any reason- — 
able requirements being complied with they could not refuse — 
their consent. It never entered his thoughts that after the 
Board had passed their plans, with the knowledge that it was 
proposed to use steam, they would refuse their consent. 

Mr. 5 states that be was under the impression that tlie. 
passage in e prospectus represented the effect of Seet. 55 of tne 
Act, inasmuch as he understood that the consent was obtaified — 
He so understood from the statements made at the board by the 
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‘was in order for the use of steam, that the Act had been obtained 
subject to the usual restrictions, and that they were starting as a 
tramway Gompany, with full power to use steam as other com- 
panies were doing. qe 

Mr. Wakelield, according to his evidence, believed that the 
statement in the prospectus was fair; he never had » doubt 
about it. It never occurred to him to say anything about the 
-  @ nsent of the Board of Trade, beeause as they had got the Act 
of Parliament for steam he presumed at once that they would 


get it. 

Mr. Derry’s evidence is somewhat confused, but I think the 
fair effect of it is that though he was aware that under the Act 
the consent of the Board of Trade was necessary, he thought 
that the company having obtained their Act the Boarl’s consent 
would follow as a matter of course, and that the question of such 
consent being necessary never crossed his mind at the time the 
prospectus was issued. He believed at that time that it was 
correct to say they had the right to use steam. 


As | have sail, Stirling, J., gave credit to these witnesses, 
and I see no reason to differ from him. What conclusion ought 
to be drawn from their evidence ? T think they were mistaken in 
upposing that the consent of the Board of Trade would follow as 
a matter of course because they had obtained their Act. [ft was 
tbsolutely in the diserction of the Board whether such consent 
should be given. The prospectus was therefore inaccurate, But 
atis not the question. If they believed that the consent of 
f the Board of Trade was practically coneluded by the passing 
of the Act, has the plaintiff made out, which it was for 
him todo, that they have been guilty of a fraudulent misre- 
presentation’ I think not. I cannot hold it proved as to 
any of them that he knowingly made a false statement, or one 
which he did not belicve to be true, or was careless whether 
What he stated was true or false. In short, I think they 
jionestly believed that what they asserted was true, 
avd Tam of opinion that the charge of fraud made against 
hem has not been established. 
It is not unworthly of note that in his report to the Board 
it Trade, General Hutchinson, who was obviously aware of 
é provisions of the special Act, falls into the very same 
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—— of language as is complained of in the defendants | 
for he says : “ The Act of 1882 gives the company authority t, 
to use mechanical power over all their system.” V 
I quite admit Mat the statements of witnesses as to their 
belief are by no means to be accepted blindfold. The probabi- 
lities must be considered. Whenever it is necessary to arrive 
at aconelusion as to the state of mind of another person, and — 
to determine whether his belief under given circumstances was _ 
such as he allezes, we can only do so by applying the standanl 
of conduct which our own experience of the ways of men has 
» enabled us to form; by asking ourselves whether a reasonable 
man would be likely under the circumstances so to believe. | 
have applied this test, with the result that To have a strong 
id conviction that a reasonable man sitnated as the defendants ; 
were, with their knowledge and means of knowledge, might well 4 
believe what they state they did believe, and consider that J 
the representation made was substantially true. 
Adopting the language of Jessel, M. K., in’ Swith vy. a 
Chadwick,’ T conclude by saying that on the whole 1 have * 















J come to the conclusion that the statement “ though in some. | 
respects inaccurate and not altogether free from imputatic : 
. . of carelessness, was a fair, honest aml éond fide statement on 
the part of the defendants, and by no means exposes them to = 
’ action for deceit.” 
I think the judgment of the Court of Appeal should ba 
reversed. 


Order af the Court of Appeal reversed ; 
ovder of Sterling, J. restored; the respons i 
dent to pay to the appellants their coals 
Aelow aud da this House : cause remitted ; 

* to the Chancery Division, | 
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Thin decision of the House of Lords lays down an important — 
in the law of fraud, When a person witha view to intflaence the conduc 
of another wilfully leads him into» false belief, and this other persou | 
acts acconlingly *to his injury, the aot is dhid to bo induced by frand ; apy 
the former is liable te the fatter in damages i in an action for doewit. te 
constitute the fraud, it is not cssential that the defeodant was or expec: 










PLS ye LD: at 67. 
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I by the deceit ; ‘but it is essential that he should Have been 1880. 
ly of ital acho “mt loast reckless disregard of truth in the nt 

‘made. ilo in Derry v. Peek, may therefore be stated ‘ Dorry v. Peak, 
ot is not actionable asa tort, unless it is wilfully 
1 in the making of false tat ig not actional 
— other kind of tort, The case was one in whic 
fa company issued @ prospectiis containing » negligent 
ie on as to the powers of the company, and in reliance on thix 
nen ote plaintiff took shares in the company ; the promoters were 
at liable in damages on the ground that there was no proof that the 
* fraudulent, The question remains however, when is a state- 
me wilfully false + The test isthe oxietence of w genuine belief in the 
ruth “y statement. It is not necesemry for liability that the defen- 
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have known it to be folec; it is sufficient, if he did not 
and honestly believe it to be trae; und in this connection it” 
. that the “ground upon which an alleged belief was 
for sunded ina most important test of its renlity. 
The rule in Derry vo Peek is subject to important exeeptions ; for 
i * ee, where there is a contractual duty of careful statement or where 
pe sn jurporting to set as ogent enters into an implied contract of 
Tanty of authority (Steviey v. Bank of Buglewd, (1908) A.C. 114 ; Dickson v. 
7 miter, #0. P. D,,1). Nor does tho rule nffect the principle of estoppel 
¥ rept atation, Inve Bahin Co, L. BR, 3 Q. B.. 584. The action of deceit 
ir the issue of a prospectus containing erroneous statements, where it 
om, « lie only atthe instance of a person to whom it ix addressed 
dw 0 is invited to subscribe for shares ; it does mot lie at the instance 
a 1 person who has eonght shares in the market and had them 
Jtohim., See Peek v. Gurney (Jadgment of Lord Cairns), L. K., 6 
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